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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OKLAHOMA
JENNIFER KING, individually and on
behalf of all others similarly situated,
vs.

Plaintiff,
Case No.: 4:19-cv-00429-CVE-JFJ

CLASSIC CHEVROLET, INC.;
BARTLESVILLE CDJ, LLC;
BIXBY AUTO PLAZA, LLC;
MIAMI AUTO SUPERCENTER, INC.;
NISSAN OF MUSKOGEE LLC;
REGIONAL HYUNDAI LLC;
SUBURBAN CHEVROLET, INC.;
T & K MANAGEMENT GROUP, LLC d/b/a
TULSA RACEWAY PARK; and WKW
ACQUISITIONS LLC d/b/a HONDA OF
MUSKOGEE,
Defendants.

PLAINTIFF’S AND CLASS COUNSEL’S UNOPPOSED MOTION FOR FINAL
APPROVAL OF CLASS ACTION SETTLEMENT AND APPLICATION FOR SERVICE
AWARD, ATTORNEYS’ FEES, AND EXPENSES, AND INCORPORATED
MEMORANDUM OF LAW
Plaintiff Jennifer King initiated this action against Defendant Classic Chevrolet, Inc.;
Defendant Bartlesville CDJ, LLC; Defendant Bixby Auto Plaza, LLC; Defendant Miami Auto
Supercenter, Inc.; Defendant Nissan of Muskogee LLC; Defendant Regional Hyundai LLC;
Defendant Suburban Chevrolet, Inc.; Defendant T & K Management Group, LLC d/b/a Tulsa
Raceway Park; and Defendant WKW Acquisitions LLC d/b/a Honda of Muskogee (collectively,
the “Defendants”) for violations of the Telephone Consumer Protection Act, 47 U.S.C. § 227
(“TCPA”), claiming that Defendants initiated a text message campaign in which text messages
were sent to Plaintiff and approximately 118,373 unique cell phone numbers. 1 The Parties
negotiated a settlement on behalf of Plaintiff and a class of approximately 118,373 consumers who
1

Plaintiff and Defendants are referred to collectively herein as the “Parties.”
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received text messages from Defendants, or third-parties acting on their behalf. On May 11, 2020,
the Court granted Preliminary Approval of the Class Action Settlement and Settlement Class
directed that notice be provided to the Settlement Class and established a deadline for the filing of
a motion for Final Approval. See Dkt. #47. Pursuant to the Court’s Order, the Parties proceeded to
provide notice to the class. Plaintiff and Class Counsel now seek Final Approval of the Settlement,
and approval of a Service Award for the Class Representative and reimbursement of attorneys’
fees for Class Counsel.
INTRODUCTION & BACKGROUND
On August 5, 2019, Plaintiff filed a Class Action Complaint on behalf of herself and a
putative class of similarly situated individuals against Defendant Classic Chevrolet, Inc., alleging
violations of the TCPA and seeking, among other things, monetary damages on behalf of Plaintiff
and all members of the class (Dkt. #2).
On August 29, 2019, Defendant Classic Chevrolet, Inc. filed its Answer to the Complaint,
wherein it denied, wholesale, that it is liable to Plaintiff or any of the putative class members for
violations of the TCPA (Dkt. #9). Defendant Class Chevrolet, Inc. also asserted a bevy of
affirmative defenses, including but not limited to, prior consent; impermissible fine or penalty in
violation of the Fifth and Fourteen Amendments to the U.S. Constitution; lack of standing; failure
to mitigate; statute of limitations; in pari delicto; lack of legally cognizable injuries or damages;
and unconstitutional restriction of free speech in violation of the First Amendment to the U.S.
Constitution. See Dkt. #9, at pgs. 9-14.
On September 30, 2019, after conducting a telephonic meet and confer, the Parties
submitted a Joint Status Report to the Court (Dkt. # 15). On October 1, 2019, the Court issued a
Scheduling Order, which established an expedited briefing schedule for class certification issues
(Dkt. # 16). The Scheduling Order provided that, among other things, Plaintiff must file her motion
for class certification by December 31, 2019, with the class certification hearing scheduled to occur
on February 27, 2020. Shortly thereafter, the parties engaged in written discovery, and Class
Counsel, on behalf of Plaintiff and the class, served document subpoenas and deposition notices
on several non-party entities, including Trumpia, Defendants’ text message marketing vendor that
transmitted the subject text messages to Plaintiff, and TrueCar Inc., the lead generator that supplied
Plaintiff’s number to Defendants.
In connection with these discovery efforts, Defendants and third parties produced a
2
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substantial quantity of documents and electronic data, which were reviewed by Class Counsel. For
instance, on October 17, 2019, Trumpia produced numerous pages of call logs, covering the years
2017, 2018, and 2019, and corresponding data for approximately 118,373 persons who may be
Settlement Class Members, according to Defendants’ records and/or the Trumpia call logs.
On November 15, 2019, the Parties voluntarily participated in an early, in-person mediation
in Tulsa, Oklahoma. But despite a full day of detailed, good-faith negotiations and the best efforts
of mediator Terry Thomas, the Parties could not reach an agreement. On November 22, 2019,
Plaintiff served responses to Defendant Classic Chevrolet Inc.’s first set of interrogatories, first
request for admissions, and first request for production, and also produced documents responsive
thereto.
On December 10, 2019, the Parties jointly moved to amend the scheduling order, advising
the Court that subsequent to the Parties attending mediation on November 15, 2019, they have
continued to explore the possibility of an early resolution, and as part of that effort, have agreed to
stay all depositions and discovery. Dkt. # 17. The Parties therefore asked the Court to extend the
class certification deadlines to facilitate these ongoing settlement negotiations and protect Parties
from having to incur additional, unnecessary litigation expenses. Id. The Motion was granted via
Minute Order (Dkt. #18), and on December 16, 2019, the Court issued an Amended Scheduling
Order (Dkt. #19), extending the deadline to move for class certification to February 28, 2020 and
rescheduling the class certification hearing for May 7, 2020.
On January 28, 2020, the Parties filed a Joint Motion to Extend Class Certification
Deadlines, requesting that the Court provide Plaintiff with sixteen additional days, up to and
including March 16, 2020, to file her motion for class certification. See Dkt. #22. As grounds for
the extension, Plaintiff explained that she has been attempting to schedule the depositions of two
of Defendants’ vendors, TrueCar, Inc. and Trumpia; however, due to the vendors’ limited
availability and unforeseen scheduling conflicts between the Parties and their counsel, March 2,
2020 and March 5, 2020 were the earliest dates on which the depositions could be scheduled. Id.
Because both depositions were essential to Plaintiff’s motion for class certification, given that
Defendants obtained Plaintiff’s cell phone number from TrueCar, Inc. and then used Trumpia’s
messaging platform to send the at-issue text messages, the Parties requested a 16-day extension of
the class certification deadline, making the new deadline March 16, 2020. See Dkt. #22, at pgs. 23. On January 29, 2020, the Court granted the Joint Motion to Extend via Minute Order and
3
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extended the class certification deadline to March 16, 2020 and rescheduled the class certification
hearing for May 26, 2020. See Dkt. # 23.
In early March 2020, the Parties engaged in another round of extensive, arm’s-length
negotiations to resolve this action. Informed by further analysis of documents and data obtained
from third parties, and with an eye towards securing substantial benefits for the Settlement Class
as a whole, while avoiding the cost, delay, and uncertainty of further litigation, trial, and appellate
practice, the Parties were able to reach an agreement to resolve this case, culminating in the signing
of the instant Settlement Agreement. See Settlement Agreement and Release (“Settlement
Agreement” or “Agreement), attached hereto as Exhibit A (previously filed as Dkt. #46-1). 2
As agreed by the Parties, Plaintiff filed an Unopposed Motion for Preliminary Approval of
Class Action Settlement (Dkt. #46). On May 11, 2020, the Court entered its Order Preliminarily
Approving Class Action Settlement and Certifying Settlement Class (Dkt. #47).
Having carried out the instructions in the Preliminary Approval Order, Plaintiff, the Class
Representative, and Class Counsel now seek final approval of the Settlement. As demonstrated
below, the Settlement is fair, adequate, and reasonable, and, therefore, should be finally approved.
Indeed, the Settlement here was reached only after extensive arm’s-length negotiations and formal
mediation among competent counsel, provides certain recovery in the face of unanswered and
hotly disputed questions of law and fact, and avoids prolonged and expensive litigation of the
complex issues underlying this case. Accordingly, Plaintiff and Class Counsel now respectfully
request that the Court enter an Order providing Final Approval for: (1) the Class Action Settlement,
(2) the Service Award to the Class Representative, (3) an Award of Attorney’s Fees to Class
Counsel, and directing that a Final Judgment be entered dismissing the Action with prejudice.
MOTION FOR FINAL APPROVAL
A.

Summary of the Settlement Terms
1.

The Settlement Class

The Settlement Class is an opt-out class under Rule 23(b)(3) of the Federal Rules of Civil
Procedure. The Settlement Class is defined as:
Any person who received marketing text messages from Defendants
from March 12, 2016 to April 13, 2020, including but not limited to any
text messages from DoCircle, Inc. d/b/a Trumpia, for the period

2

All capitalized terms used herein have the same meanings as those defined in the Agreement.
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running from September 30, 2017 to September 8, 2019.
Agreement at ¶34; Order Preliminarily Approving Class Action Settlement and Certifying
Settlement Class at ¶6 (Dkt. # 47). Excluded from the Settlement Class are: (1) the trial judge
presiding over this case; (2) Defendants, as well as any parent, subsidiary, affiliate or control
person of Defendants, and the officers, directors, agents, servants or employees of Defendants; (3)
any of the Released Parties; (4) the immediate family of any such person(s); (5) any Settlement
Class Member who has timely opted out of this proceeding; and (6) Plaintiff’s Counsel and their
employees. Agreement at ¶34.
2.

Monetary Relief

Pursuant to the Settlement Agreement, Defendants have established a cash settlement fund
for the benefit of Settlement Class Members in the amount of $850,000.00 (“Settlement Fund”).
Agreement at ¶35. Each Settlement Class Member who timely files a valid Claim Form shall
automatically receive a cash distribution payable by check, with the amount of the cash distribution
determined by the following formula: Net Settlement Fund divided by the total number of
Settlement Class Members = Settlement Fund Payment. Settlement Agreement at ¶61. Settlement
Fund Payments will be sent to Class Claimants at the address they listed on their Claim Form no
later than 45 days following the Effective Date. Id. at ¶¶ 62, 65.
3.

Class Release

In exchange for the benefits conferred by the Settlement, all Settlement Class Members
will be deemed to have released Defendants from claims related to the subject matter of the Action.
The detailed release language is found in the Settlement Agreement at ¶¶ 66-71.
4.

Settlement Notice

Pursuant to the Court’s Order, the Parties provided notice to the class. See Declaration of
Class Counsel Scott Edelsberg, at ¶2, attached hereto as Exhibit B. The Notice Program was
designed to provide the best notice practicable and was tailored to take advantage of the
information Defendants had available about Settlement Class members. See Order Preliminarily
Approving Class Action Settlement and Certifying Settlement Class (Dkt. #47) at ¶13. The Notice
Program was reasonably calculated under the circumstances to apprise the Settlement Class of the
pendency of the Action, the terms of the Settlement, Class Counsel’s Attorneys’ Fee application
and request for Service Awards for Plaintiff, and their rights to opt-out of the Settlement Class or
object to the Settlement. Id. The Notices and Notice Program constituted sufficient notice to all
5
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persons entitled to notice, and satisfied all applicable requirements of law including, but not limited
to, Federal Rule of Civil Procedure 23 and the constitutional requirement of due process. See Order
Preliminarily Approving Class Action Settlement and Certifying Settlement Class (Dkt. #47) at
¶13. Additionally, the notice required under 28 U.S.C. § 1715(b) was provided in compliance with
and prior to the deadlines established in the Order Preliminarily Approving Class Action
Settlement and Certifying Settlement Class. See Declaration of Settlement Administrator Ramsey
Engler, at ¶3, attached hereto as Exhibit C.
5.

Service Award

Pursuant to the Settlement Agreement, Class Counsel is entitled to request a Service Award
of up to $5,000.00 for the Class Representative, Plaintiff Jennifer King. Agreement ¶74. If the
Court approves the Service Award, it will be paid from the Settlement Fund. Id. The Service Award
will compensate the Class Representative for her effort in the Action, and for the risks she
undertook in prosecuting the Action against Defendants.
6.

Award of Attorneys’ Fees and Costs

Pursuant to the Settlement Agreement, Class Counsel is entitled to request, and Defendants
have agreed not to oppose, an award of attorneys’ fees of up to 33.33% of the Settlement Fund, or
the sum of $283,305.00, which shall be paid directly from the Settlement Fund. Agreement ¶74.
Defendants have also agreed not to oppose Class Counsel’s request for reimbursement of costs
and expenses in the amount of $5,832.10. Id. at ¶ 72. The Parties negotiated and reached an
agreement on attorney’s fees, costs, and the Service Award only after agreeing on all other material
terms of the Settlement. Id. at ¶ 75; Edelsberg Decl. at ¶ 3.
B.

The Court Should Grant Final Approval of the Settlement

The Court should enter final approval of the Class Action Settlement because it is fair,
reasonable, and adequate. Federal Rule of Civil Procedure 23(e) requires judicial approval of class
action settlements. Fed. R. Civ. P. 23(e). This Court has broad discretion in deciding whether to
grant final approval of a class action settlement. Jones v. Nuclear Pharmacy, Inc., 741 F.2d, 322,
324 (10th Cir. 1984). “As a general policy matter, federal courts favor settlement, especially in
complex and large-scale disputes, so as to encourage compromise and conserve judicial and private
resources.” In re Global Crossing Sec. & ERISA Litig., 225 F.R.D. 436, 455 (S.D.N.Y. 2004).
In the Preliminary Approval Order, the Court took the first step towards final approval by
preliminarily approving the Settlement as fair, reasonable, and adequate. Notice was then sent to
6
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the Settlement Class pursuant to the terms of the Settlement Agreement and in the form and manner
approved by the Court. Plaintiff and Class Counsel now request that the Court take the second
step—and granting final approval of the Settlement.
Rule 23(e) sets forth the relevant considerations that guide the court’s decision to finally
approve a class action settlement. Specifically, Rule 23(e)(2), provides:
If the proposal would bind class members, the court may approve it only after
a hearing and only on finding that it is fair, reasonable, and adequate after
considering whether:
(A) the class representatives and class counsel have adequately
represented the class;
(B) the proposal was negotiated at arm’s length;
(C) the relief provided for the class is adequate, taking into account:
(i) the costs, risks, and delay of trial and appeal;
(ii) the effectiveness of any proposed method of distributing
relief to the class, including the method of processing classmember claims;
(iii) the terms of any proposed award of attorney’s fees, including
timing of payment; and
(iv) any agreement required to be identified under Rule 23(e)(3);
and
(D) the proposal treats class members equitably relative to each other.
Fed. R. Civ. P. 23(e)(2). As demonstrated below, each of the four factors identified in Rule 23(e)
weighs in favor of final approval.
1.

The Class Representative and Class Counsel Have Adequately Represented
the Class

The first factor weighs in favor of preliminary approval because the Class Representative
and Class Counsel have adequately represented the Class. In discussing how to assess the quality
of the representation provided for purposes of approving settlement, the advisory committee note
to the 2018 amendments state “the nature and amount of discovery in this or other cases, or the
actual outcomes of other cases, may indicate whether counsel negotiating on behalf of the class
had an adequate information base.” Fed. R. Civ. P. 23 advisory committee notes, 2018.
Here, Class Counsel have engaged in significant discovery efforts and amassed a
substantial amount of data, allowing counsel to build a deep base of knowledge that would inform
the parties settlement negotiations.
7

Case 4:19-cv-00429-CVE-JFJ Document 51 Filed in USDC ND/OK on 08/31/20 Page 8 of 25

Here, the Parties exchanged written discovery and Class Counsel, on behalf of Plaintiff and
the Settlement Class, served document subpoenas and deposition notices on several third-parties,
including Trumpia, Defendants’ text message marketing vendor that transmitted the subject text
messages to Plaintiff, and TrueCar Inc., the lead generator that supplied Plaintiff’s number to
Defendants. In connection with these discovery efforts, Defendants and third parties produced a
substantial quantity of documents and electronic data, which were reviewed by Class Counsel. For
instance, on October 17, 2019, Trumpia produced extensive documentation, including call logs
and other data responsive to Plaintiff’s subpoena.
Class Counsel negotiated the Settlement with the benefit of this targeted discovery, and
after having compiled a detailed informational framework bearing on the key issues driving this
case, namely, liability, class size, and aggregate damages. Edelsberg Decl. ¶ 5. Specifically, Class
Counsel reviewed numerous pages of documents and electronic data regarding potential class
members. Plaintiff also spent considerable time researching and navigating Defendants’ numerous
defenses, as well as developing strategies to defeat, limit, strike, or avoid these defenses. As such,
Class Counsel’s analysis and understanding of the legal obstacles positioned them to evaluate the
strengths and weaknesses of Plaintiff’s claims and Defendants’ defenses, as well as the range and
amount of damages that were potentially recoverable if the Action proceeded to judgment on a
class-wide basis. Edelsberg Decl. ¶ 6.
2.

The Settlement is Product of Extensive Arm’s-Length Negotiations Between
Experienced Counsel

The fact that the Settlement was fairly and honestly negotiated by qualified, experienced
counsel supports final approval. See Reed v. Gen. Motors Corp., 703 F.2d 170, 175 (5th Cir. 1983)
(“[T]he value of the assessment of able counsel negotiating at arm’s length cannot be gainsaid.”).
The fairness of the negotiation process is to be examined with reference to the experience of
counsel, the vigor with which the case was prosecuted, and any coercion or collusion that may
have affected the negotiations.
Here, the Settlement is the product of extensive arm’s-length negotiations between the
Parties’ experienced counsel. See Edelsberg Dec. at ¶4. Comprehensive examination of the
massive amounts of information and data produced in this litigation enabled the Parties to make
informed decisions about the strengths and weaknesses of their respective cases. See Childs v.
Unified Life Ins. Co., No. 10-CV-23-PJC, 2011 U.S. Dist. LEXIS 138818, at *34 (N.D. Okla. Dec.
8
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2, 2011) (finding class counsel “uniquely position to understand the strengths and weaknesses of
[the plaintiff’s] case, and how to structure a potential settlement” based on review of extensive
documents produced in response to written discovery).
Additionally, the use of a formal mediation process supports the conclusion that the
Settlement was fairly and honestly negotiated. See Ashley v. Reg’l Transp. Dist., No. 05-CV01567-WYD-BNB, 2008 U.S. Dist. LEXIS 13069, at *17 (D. Colo. Feb. 11, 2008) (finding
settlement fairly and honestly negotiated where the parties engaged in formal settlement mediation
conference and negotiations over four months). The assistance of an experienced mediator “in the
settlement negotiations strongly supports a finding that they were conducted at arm’s-length and
without collusion.” In re Telik, Inc. Sec. Litig., 576 F. Supp. 2d 570, 576 (S.D.N.Y. 2008).
Here, the Parties were represented by counsel with vigor to achieve an outstanding
Settlement. The Settlement resulted from a formal mediation session with a highly qualified and
respected mediator, Terry Thomas. After the face-to-face mediation session on November 15, 2019
the Parties were ultimately able to reach an agreement-in-principle to settle the Litigation.
There has been no opposition to the Settlement, as not a single objection was filed to date.
Edelsberg Decl. ¶ 12. This is another indication that the Settlement Class is clearly satisfied with
the Settlement. These facts demonstrate the Settlement resulted from serious, informed, and noncollusive negotiations between skilled and dedicated attorneys, and therefore supports entering
final approval.
3.

The Relief Provided for the Class is Adequate
(i) The Costs, Risks, and Delay of Trial and Appeal

The costs, risks, and delay of trial and appeal weighs in favor of approving this substantial
Settlement. The existence of serious questions of law and fact place the ultimate outcome of this
Litigation in doubt. Such doubt “tips the balance in favor of settlement because settlement creates
a certainty of some recovery, and eliminates doubt, meaning the possibility of no recovery after
long and expensive litigation.” McNeely v. Nat’l Mobile Health Care, LLC, No. 07-CV-933-M,
2008 U.S. Dist. LEXIS 86741, at *36 (W.D. Okla. Oct. 27, 2008) (internal citations omitted).
In this litigation, there are numerous factual and legal issues about which the Parties
disagree—issues that would ultimately be decided by this Court or a jury. And to this day,
Defendants deny that they committed any acts or omissions giving rise to any liability or violation
of law. Agreement at ¶81. Indeed, Defendants have always maintained that they entered into this
9
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Settlement solely to eliminate the burden and expense of further litigation. Id.
In addition, despite Plaintiff’s optimism regarding her chances at trial, she and Class
Counsel would have had to overcome a number of significant obstacles. Edelsberg Decl. at ¶7.
First, before reaching the merits of this Litigation, the Court and the Parties would be required to
resolve a number of complex legal questions, against the backdrop of an uncertain statutory
landscape, riddled with conflicting authority and circuit splits. Most notably, on July 9, 2020, the
Supreme Court of the United States granted certiorari in Duguid v. Facebook Inc., 923 F.3d 1146
(9th Cir. 2019), pet. granted, No. 19-511, to decide the meaning of an “automatic telephone dialing
system” (47 U.S.C. § 227(a)(1)), which is a critical element of Plaintiff’s TCPA claim under 47
U.S.C. § 227(b)(1)(A)(iii). This Settlement was reached prior to the grant of certiorari in Duguid
and thus avoids substantial risk to Plaintiff on that significant merits question.
Moreover, the Settlement renders the resolution of these issues unnecessary and provides
a guaranteed recovery in the face of uncertainty. Edelsberg Decl. at ¶23. The complexity,
uncertainty, expense, and likely duration of further litigation and appeals supports final approval
because the Settlement Class “is better off receiving compensation now as opposed to being
compensated, if at all, several years down the line, after the matter is certified, tried, and all appeals
are exhausted.” Edelsberg Decl. at ¶23; see also McNeely, 2008 U.S. Dist. LEXIS 86741, at *37.
Ultimately, the recovery achieved by this Settlement must be measured against the
uncertainties highlighted above and the fact that any recovery by Plaintiff and Settlement Class
Members through continued litigation could only have been achieved if: (i) Plaintiff was able to
certify a class and establish liability and damages at trial; and (ii) the final judgment was affirmed
on appeal. Id. at ¶10.
When the risks and uncertainties of continuing this litigation are compared to the
immediate benefits of the Settlement, it is clear that the Settlement is fair, reasonable, and in the
best interests of the Settlement Class. The reasonableness and fairness of the Settlement becomes
even more apparent when considering the numerous defenses asserted by Defendants, and the
challenging and unpredictable path of litigation that Plaintiff and the class members would have
faced absent the Settlement. Edelsberg Decl. ¶ 26.
Apart from these risks, continued litigation would have involved substantial delay and
expense, which further counsels in favor of Final Approval. Edelsberg Decl. ¶ 8. Given the myriad
risks attending these claims, as well as the certainty of substantial delay and expense from ongoing
10
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litigation, the Settlement represents a fair compromise. Edelsberg Decl. ¶ 8. Ultimately, this
Settlement provides an extremely fair and reasonable recovery to Settlement Class members when
considering Defendants’ numerous defenses, as well as the challenging, unpredictable path of
litigation that Plaintiff would otherwise have continued to face in the trial and appellate courts.
Edelsberg Decl. ¶ 10.
(ii)

The Effectiveness of Any Proposed Method of Distributing Relief to the Class,
Including the Method of Processing Class-Member Claims

The claims process and method for distributing relief to the class is straightforward, easy
to understand for Settlement Class members, and designed so that they can easily claim their
portion of the Settlement Fund. Edelsberg Decl. ¶ 2. In this claims-made settlement, Settlement
Class members will make a claim by submitting a valid Claim Form to the Claims Administrator,
which will then be evaluated for timeliness and completeness. Settlement Agreement. at ¶41-54.
Claim Forms may be sent in by hard copy or submitted electronically on the Settlement Website.
The Claim Form requires basic information from Settlement Class members: (1) name; (2) current
address; (3) cellular telephone number(s) at which she or he received one or more Messages
from Defendants; and (4) a current contact telephone number. Id. at ¶64. A Settlement Class
Member must also represent under oath that he or she received Defendants’ Message. Id. at ¶64.
Once a Settlement Class member submits a Claim Form that is approved by the Settlement
Administrator, the Settlement Class Member will then be eligible to automatically receive a cash
payment. Settlement Agreement at ¶¶64-65. In the event a Claim Form is deficient, in that
information is missing, inaccurate, or does not match up to a telephone number that received
Messages from Defendant, the Claims Administrator will attempt to contact the Settlement Class
member and the Settlement Class member will have another opportunity to submit a valid Claim
Form. Id. Untimely Claim Forms will be rejected, and those Settlement Class Members will not
receive a Settlement Fund Payment. Id. at ¶¶63-65. If those same Settlement Class Members also
fail to timely opt-out, they will remain in the Settlement Class and their claims will be released.
Id. at ¶¶64-65. Claim Forms can be submitted until 15 days following the Final Approval Order.
Id. at Section I., Par. 7, ¶67
With respect to allocation of the Settlement Fund Payments, each Settlement Class Member
who timely files a valid Claim Form shall automatically receive a cash distribution payable by
check. Settlement Agreement at ¶61. The amount of each cash distribution shall be determined by
11
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the following formula: Net Settlement Fund divided by the total number of Settlement Class
Members = Settlement Fund Payment. Id. Settlement Fund Payments will be sent to Class
Claimants at the address they listed on their Claim Form no later than 45 days following the
Effective Date. Id at ¶62.
4.

The Parties Agree that the Settlement is Fair and Reasonable

Class Counsel strongly endorses the Settlement. Edelsberg Decl. at ¶ 11. Defendants’ and
Class Counsel’s judgment as to the fairness of the Settlement also supports final approval.
“Counsels’ judgment as to the fairness of the [settlement] agreement is entitled to considerable
weight.” Childs, 2011 U.S. Dist. LEXIS 138818, at *37 (internal citation omitted).
The Court should not “substitute its own judgment for that of counsel,” Lengel v.
HomeAdvisor, Inc., 2017 U.S. Dist. LEXIS 10471, at *20-21 (D. Kan. Jan. 25, 2017), and therefore
Court should give great weight to the recommendations of counsel for the Parties, given their
considerable experience in this type of litigation.
5.

The Notice Method Used was the Best Practicable Under the Circumstances,
Satisfies the Requirements of Rule 23 and Due Process, and Should Therefore
be Approved

The Court should approve the Notice given to the Settlement Class. Rule 23(c)(2)(B)
requires that notice of a settlement be “the best notice practicable under the circumstances,
including individual notice to all members who can be identified through reasonable effort.” Fed.
R. Civ. P. 23(c)(2)(B). Rule 23(e)(1) instructs courts to “direct notice in a reasonable manner to
all class members who would be bound by the proposal.” Fed. R. Civ. P. 23(e)(1). In terms of
due process, a settlement notice need only be “reasonably calculated, under all the circumstances,
to apprise interested parties of the pendency of the action and afford them an opportunity to present
their objections.” Fager v. CenturyLink Communs., LLC, 854 F.3d 1167, 1171 (10th Cir.
2016)(internal citations omitted). Neither Rule 23 nor due process “require actual notice to each
party intended to be bound by the adjudication of a representative action.” In re Integra Realty
Res., Inc., 262 F.3d 1089, 1110 (10th Cir. 2001) (citing Mullane v. Cent. Hanover Bank & Trust,
339 U.S. 306, 313 (1950)).
In its Preliminary Approval Order, the Court preliminarily approved the form and manner
of the Notice Documents disseminated by the Settlement Administrator, stating “that the Class
Notice program described in the Settlement is the best practicable under the circumstances. The
12
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Class Notice program is reasonably calculated under the circumstances to inform the Settlement
Class of the pendency of the Action, certification of a Settlement Class, the terms of the Settlement,
Class Counsel’s Fee Application and the request for Service Award for Plaintiff, and their rights
to opt-out of the Settlement Class or object to the Settlement. The Class notices and Class Notice
program constitute sufficient notice to all persons entitled to notice. The Class notices and Class
Notice program satisfy all applicable requirements of law, including, but not limited to, Federal
Rule of Civil Procedure 23 and the Constitutional requirement of Due Process.” See Dkt. #47 at
7-8; see also Agreement ¶¶ 41-54.
The Notice Program consisted of: (1) Mailed Notice (postcard /claims form), (2) a Tollfree Phone Number, (3) Email Notice, (4) Online Notice (website), and (5) Long Form Notice.
Settlement Agreement ¶43; See Exhibit C, Declaration of Settlement Administrator Ramsey
Engler, at ¶¶6-12. It also included the creation of a toll-free number where Class Members could
obtain information about the Settlement and/or request a Notice Packet, which is accessible 24
hours a day, 7 days a week. Exhibit C, at ¶¶ 12-13. The Notice Administrator also established the
Settlement Website, www.CCTCPAsettlement.com, wherein the Notice, Claim Form, and other
case-related documents were made available on the website to enable Settlement Class members
to obtain detailed information about the Action and the Settlement. Id. at ¶ 10-11.
Each facet of the Notice Program was timely and properly accomplished. Exhibit C, at ¶¶
7-13. The Notice Administrator received data from Defendants that identified 118,373 unique,
affected phone numbers and Epiq matched the list of unique affected phone numbers to the file
containing contact information. Id. at ¶4. After performing “reverse look-ups” to identify whether
an available email or physical address existed for each cell phone number, the Notice
Administrator sent a copy of the Notice to all the Class Members with valid email addresses. Id.
at ¶¶ 4-5, 7. The Notice Administrator then sent mailed notice to all Class Members who were not
able to be noticed by email or whose email notices bounced back as undeliverable. Id. at ¶8.
In sum, the form, manner and content of the Notice were the best practicable notice, and
their contents were reasonably calculated to, and did, apprise Class Members of the pendency and
nature of the Settlement and afford them an opportunity to opt out or object. Edelsberg Decl. at ¶2.
Therefore, the Court should grant final approval of the Notice given to the Settlement Class. As of
August 31, 2020, the Settlement Administrator has received no objections to the settlement or
requests to opt out of the settlement. Edelsberg Decl. at ¶12. The deadline to opt-out or submit
13
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objections is September 14, 2020. Settlement Agreement at ¶64; see also Order Granting
Preliminary Approval (Dkt. # 47) at pg. 12.
6.

The Court Should Certify the Settlement Class

Plaintiff and Class Counsel respectfully request that the Court certify the Settlement Class.
“Confronted with a request for settlement-only class certification, a district court need not inquire
whether the case, if tried, would present intractable management problems . . . for the proposal is
that there be no trial.” Amchem Products, Inc. v. Windsor, 521 U.S. 591, 620 (1997).
Certification under Rule 23(a) of the Federal Rules of Civil Procedure requires that (1) the
class is so numerous that joinder of all members is impracticable, (2) there are questions of law or
fact common to the class, (3) the claims or defenses of the representative parties are typical of the
claims or defenses of the class, and (4) the representative parties will fairly and adequately protect
the interests of the class. Under Rule 23(b)(3), certification is appropriate if the questions of law
or fact common to the class members predominate over individual issues of law or fact and if a
class action is superior to other available methods for the fair and efficient adjudication of the
controversy. For the purpose of considering a settlement, all of the factors are satisfied.
The numerosity requirement of Rule 23(a) is satisfied because the Settlement Class consists
of approximately 118,373 individuals, and joinder of all such persons is impracticable. See Dkt. #
47 at ¶7(a)(“The proposed Settlement Class is thus so numerous that joinder of all members is
impracticable.”).
“Commonality requires the plaintiff to demonstrate that the class members ‘have suffered
the same injury,’” and the plaintiff’s common contention “must be of such a nature that it is capable
of classwide resolution – which means that determination of its truth or falsity will resolve an issue
that is central to the validity of each one of the claims in one stroke.” Wal-Mart Stores, Inc. v.
Dukes, 564 U.S. 338, 131 S. Ct. 2541, 2551 (2011) (citation omitted). Here, the commonality
requirement is readily satisfied. There are multiple questions of law and fact that are common to
the Settlement Class, that are alleged to have injured all Settlement Class members in the same
way, and that would generate common answers. Dkt. # 47 at ¶7(b)(“Here, the commonality
requirement is satisfied. Multiple questions of law and fact centering on Defendant’s class-wide
practices are common to the Plaintiff and the Settlement Class, are alleged to have injured all
members of the Settlement Class in the same way, and would generate common answers central
to the viability of the claims were this case to proceed to trial.”).
14
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For similar reasons, Plaintiff’s claims are reasonably coextensive with those of the absent
class members, such that the typicality requirement of Rule 23(a)(3) is satisfied. Plaintiff is typical
of absent Settlement Class members because she received a violative communication and suffered
the same injuries as them, and because they will all benefit from the relief achieved. See Dkt. # 47
at ¶7(c)(“ The Plaintiff’s claims are typical of the Settlement Class because they concern the same
alleged Defendant’s practices, arise from the same legal theories, and allege the same types of
harm and entitlement to relief. Rule 23(a)(3) is therefore satisfied.”).
Plaintiff and Class Counsel also satisfy the adequacy of representation requirement.
Adequacy under Rule 23(a)(4) relates to (1) whether the proposed class representative has interests
antagonistic to the class; and (2) whether the proposed class counsel has the competence to
undertake this litigation. Fabricant, 202 F.R.D. at 314. The determinative factor “is the
forthrightness and vigor with which the representative party can be expected to assert and defend
the interests of the members of the class.” Lyons v. Georgia-Pacific Corp. Salaried Employees
Ret. Plan, 221 F.3d 1235, 1253 (11th Cir. 2000) (internal quotation marks omitted). Here, Rule
23(a)(4) is satisfied because “there are no conflicts of interest between the Plaintiff and the
Settlement Class, and Plaintiff has retained competent counsel to represent her and the Settlement
Class. Class Counsel regularly engage in consumer class litigation, complex litigation, and other
litigation similar to this Action, and have dedicated substantial resources to the prosecution of the
Action. Moreover, the Plaintiff and Class Counsel have vigorously and competently represented
the Settlement Class in the Action.” See Dkt. # 47 at ¶7(d).
Plaintiff’s interests are coextensive with, not antagonistic to, the interests of the Settlement
Class, because Plaintiff and the absent Settlement Class members have the same interest in the
relief afforded by the Settlement, and the absent Settlement Class members have no diverging
interests. Dkt. # 47 at ¶7(d).
Rule 23(b)(3) requires that “[c]ommon issues of fact and law . . . ha[ve] a direct impact on
every class member’s effort to establish liability that is more substantial than the impact of
individualized issues in resolving the claim or claims of each class member.” Sacred Heart Health
Sys., Inc. v. Humana Military Healthcare Servs., Inc., 601 F.3d 1159, 1170 (11th Cir. 2010)
(internal quotation marks omitted). Here, “Rule 23(b)(3) is satisfied because the common legal
and alleged factual issues here predominate over individualized issues, and resolution of the
common issues for the members of the Settlement Class in a single, coordinated proceeding is
15
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superior to hundreds of individual lawsuits addressing the same legal and factual issues.” Dkt. #
47 at ¶7(e). Here, “common questions present a significant aspect of the case and can be resolved
for all members of the Settlement Class in a single adjudication. In a liability determination, those
common issues would predominate over any issues that are unique to individual members of the
Settlement Class. Moreover, each member of the Settlement Class has claims that arise from the
same or similar alleged practices as well as the same legal theories.” Id. The necessity for the court
to deal with any individual issues in the litigation context is also attenuated in the settlement
context. Further, resolution of thousands of claims in one action is far superior to individual
lawsuits, because it promotes consistency and efficiency of adjudication. See Fed. R. Civ. P.
23(b)(3).
Based on the foregoing, the Settlement is fair, adequate, and reasonable, and final approval
should be granted. 3
APPLICATION FOR SERVICE AWARD
Pursuant to the Settlement Agreement, Class Counsel is entitled to request, and Defendants
have agreed not to oppose, a Service Award for the Class Representative, Plaintiff Jennifer King,
in the amount of $5,000.00. Settlement Agreement at ¶74.
Federal courts regularly grant incentive awards to compensate named plaintiffs for the
work they performed. See, e.g., UFCW Local 880-Retail Food v. Newmont Mining Corp., 352 Fed.
Appx. 232 (10th Cir. 2009)(“Incentive awards [to class representatives] are justified when
necessary to induce individuals to become named representatives...Moreover, a class
representative may be entitled to an award for personal risk incurred or additional effort and
expertise provided for the benefit of the class.”); Fankhouser v. XTO Energy, Inc., No. CIV-07798-L, 2012 U.S. Dist. LEXIS 147197, at *9-10 (W.D. Okla. Oct. 12, 2012) (incentive awards
totaling $100,000 from $37 million fund).

3

In addition to finding that the proposed settlement meets the requirements of Fed. R. Civ. P. 23,
the Court should also find that the proposed settlement meets the requirements of Rutter v.
Wilbanks Corp. v. Shell Oil, Co., 314 F.3d 1180, 1188 (10th Cir. 2002), which largely overlap with
the requirements set forth in the 2018 amendments to Rule 23. The Rutter factors include (1)
whether the proposed settlement was fairly and honestly negotiated; (2) whether serious questions
of law and fact exist, placing the ultimate outcome of the litigation in doubt; (3) whether the value
of an immediate recovery outweighs the mere possibility of future relief after protracted and
expensive litigation; and (4) the judgment of the parties that the settlement is fair and reasonable.
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The work for which service awards are given typically include “monitoring class counsel,
being deposed by opposing counsel, keeping informed of the progress of the litigation, and serving
as a client for purposes of approving any proposed settlement with the defendant.” Newberg §
17:3. The award should be proportional to the contribution of the plaintiff. Newberg § 17:18. These
factors, as applied to this Action, demonstrate the reasonableness of the requested Service Award
for Plaintiff. Notably, Plaintiff provided assistance that enabled Class Counsel to successfully
prosecute the Action, including, but not limited to, submitting to interviews with Class Counsel,
reviewing all material court filings and approving the Agreement. Edelsberg Decl. ¶ 13.
Given Plaintiff’s good-faith efforts to advance this case and ultimately facilitate Class
Counsel’s ability to secure a fair resolution, a $5,000 Service Award is appropriate under these
circumstances, particularly “given the structure of the proposed settlement, as the incentive award
‘will not diminish any of the other benefits provided to any Class Member.” McNeely v. Nat'l
Mobile Health Care, LLC, 2008 U.S. Dist. LEXIS 86741, at *49 (W.D. Okla. Oct. 27,
2008)(internal citations omitted).
APPLICATION FOR AWARD OF ATTORNEYS’ FEES AND EXPENSES
Pursuant to the Agreement and the Notices, and consistent with Tenth Circuit precedent,
Class Counsel respectfully request an award of attorneys’ fees equal to 33.33% of the $850,000
cash fund, which shall be paid directly from the Settlement Fund. Edelsberg Decl. ¶ 14; see also
Settlement Agreement at ¶72.
Federal Rule of Civil Procedure 23(h) states “the court may award reasonable
attorney's fees and nontaxable costs that are authorized by law or by the parties' agreement.” An
award of attorneys’ fees is a matter uniquely within the discretion of the trial judge, who has
firsthand knowledge of the efforts of counsel and the services provided. Brown v. Phillips
Petroleum Co., 838 F.2d 453 (10th Cir. 1988). Such an award will only be reversed for abuse of
discretion. Gottlieb v. Barry, 43 F.3d 474, 486 (10th Cir. 1994).
Here, Class Counsel’s request for attorney’s fees is reasonable and fair under Tenth Circuit
precedent, and the Parties have expressly agreed that this body of law would govern any
determination concerning an award of fees to Class Counsel. Settlement Agreement at ¶ 71.
Specifically, the Settlement Agreement provides that “the determination of Class Counsel’s
request for attorneys’ fees shall be based on controlling Tenth Circuit precedent involving the
award of fees in common fund class actions and not based on state law.” Id. (emphasis added).
17
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In the Tenth Circuit, the percentage of the fund method is preferred. Gottlieb, 43 F.3d at
483. Further, in the Tenth Circuit, in a percentage of the fund recovery case such as this, where
federal common law is used to determine the reasonableness of the attorneys' fee under Rule 23(h),
neither a lodestar nor a lodestar cross check is required.” Chieftain Royalty Co. v. Marathon Oil
Co., 2019 U.S. Dist. LEXIS 226386, at *8 (E.D. Okla. Mar. 8, 2019)
Federal courts sitting in Oklahoma have “acknowledged the Tenth Circuit's preference for
the percentage method and rejected application of a lodestar analysis or lodestar cross
check.” CompSource Oklahoma v. BNY Mellon, N.A., 2012 U.S. Dist. LEXIS 185061, at *23 (E.D.
Okla. Oct. 25, 2012) (“A majority of circuits recognize that trial courts have the discretion to award
fees based solely on a percentage of the fund approach and are not required to conduct a lodestar
analysis in common fund class actions.”); Northumberland County Ret. Sys. v. GMX Res. Inc., No.
CIV-11-520 (W.D. Okla. July 31, 2014) (“The Court is not required to conduct a lodestar
assessment of the hours versus a reasonable hourly rate.”).
The percentage methodology calculates the fee as a reasonable percentage of the value
obtained for the benefit of the class. See Brown, 838 F.2d at 454. When determining attorneys' fees
under this method, the Tenth Circuit evaluates the reasonableness of the requested fee by analyzing
the factors set forth in Johnson v. Georgia Highway Express, Inc., 488 F.2d 714 (5th Cir. 1974). Id.
at 454-55. Not all of the factors apply in every case, and some deserve more weight than others
depending on the facts at issue. Id. at 456.
The twelve Johnson factors are: (l) the time and labor required, (2) the novelty and
difficulty of the questions presented by the litigation, (3) the skill required to perform the legal
services properly, (4) the preclusion of other employment by the attorneys due to acceptance of
the case, (5) the customary fee, (6) whether the fee is fixed or contingent, (7) time limitations
imposed by the client or the circumstances, (8) the amount in controversy and the results obtained,
(9) the experience, reputation and ability of the attorneys, (10) the undesirability of the case, (11)
the nature and length of the professional relationship with the client, and (12) awards in similar
cases. Gottlieb v. Barry, 43 F.3d at 482 n.4. Each factor, to the extent applicable, is discussed
below.
Here, the eighth Johnson factor—the amount involved in the case and the results
obtained—weighs heavily in favor of the requested fee award. See Brown, 838 F.2d at
456 (holding this factor may be given greater weight when “the recovery [is] highly contingent
18
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and that the efforts of counsel were instrumental in realizing recovery on behalf of the class.”); Fed.
R. Civ. P. 23(h) adv. comm. note (explaining for a “percentage” or contingency-based approach
to class action fee awards, “results achieved is the basic starting point”). Under the results obtained
factor, the Fee Request is fair and reasonable, given the challenges that would have to be overcome
to prevail on the merits and secure expedient relief. Edelsberg Decl. at ¶7. Awarding fees of no
more than 33.33% of the total cash settlement fund is reasonable, when viewed against the
decisions of other courts, finding this percentage is well within the bounds of reason and fairness.
See e.g., Wornicki v. Brokerpriceopinion.com, Inc., Civil Action No. 13-cv-03258-PAB-KMT,
2018 U.S. Dist. LEXIS 213990, at *20 (D. Colo. Sep. 20, 2018)(“Courts in this District have
recognized that [t]he customary fee to class counsel in a common fund settlement is approximately
one-third of the economic benefit bestowed on the class.”)(internal citations omitted); Shaw v.
Interthinx, Inc., 2015 U.S. Dist. LEXIS 52783, 2015 WL 1867861, at *6 (D. Colo. Apr. 22,
2015) (citing cases holding that fees within the 20-50% range are "presumptively reasonable").
Given the significant litigation risks Class Counsel faced, the Settlement represents a
successful result. Rather than facing years of costly and uncertain litigation, each Settlement Class
Member is entitled to claim a cash benefit. Edelsberg Decl. ¶ 23. Thus, this settlement compares
favorably to other TCPA class action settlements. See e.g., Goldschmidt v. Rack Room Shoes, Inc.,
No. 1:18-cv-21220-KMW, 2020 U.S. Dist. LEXIS 7781, at *16 (S.D. Fla. Jan. 16, 2020) (court
finally approving TCPA settlement that provided settlement class with the option of selecting $5
in cash or a $10 voucher); Knutson v. Schwan's Home Serv., No. 3:12-cv-00964-GPC-DHB, 2014
U.S. Dist. LEXIS 99637, at *12 (S.D. Cal. July 14, 2014) (noting final TCPA settlement approval
in Wojcik v. Buffalo Bills, Inc., 3:12-cv-2414-SDM, ECF No. 73 (M.D. Fla. April 17, 2014), with
tiered claim amounts ranging from merchandise debit cards in the amount of $57.50 to $75.00.)
The first Johnson factor – the time and labor required—weighs heavily in favor of the fee
request. Class Counsel engaged in substantial discovery practice, lengthy and complex negotiation,
and mediation in order to obtain this outstanding Settlement. The process necessary to achieve this
Settlement required several months of negotiations, including a formal mediation session,
telephone conferences, and investigation and research on substantive factual and legal issues.
Edelsberg Decl. at ¶17-18.
At bottom, prosecuting and ultimately settling these claims demanded considerable time
and labor from Class Counsel on a contingency fee basis, making this fee request reasonable.
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Edelsberg Decl. ¶ 15-18. Class Counsel devoted substantial time to investigating the claims against
Defendants. Id. at ¶ 16. Class Counsel also expended resources researching and developing the
legal claims at issue. Id. at ¶ 17. Time and resources were also dedicated to conducting formal
discovery. Id. at ¶ 18. Finally, Class Counsel devoted substantial time to reviewing numerous
pages of documents and electronic data produced by Defendants. Id. at ¶18.
Settlement negotiations consumed further time and resources. Edelsberg Decl. ¶ 19. The
initial mediation session, which was unsuccessful, required substantial preparation and document
review. Finally, significant time was devoted to negotiating and drafting of the Agreement and the
preliminary approval process, and to all actions required thereafter pursuant to the preliminary
approval order. Id. All of this work consumed a substantial amount of time. Id. In the end, Class
Counsel’s coordinated work paid dividends for the Settlement Class. Edelsberg Decl. ¶ 20. Each
of the above-described efforts was essential to achieving the Settlement before the Court. Id. The
time and resources devoted to this Action readily justify the requested fee.
The second Johnson factor -- the novelty and difficulty of the questions presented in this
action – also weighs in favor of the Fee Request. Class actions are known to be complex and
vigorously contested. The Declarations prove that this certainly was the case here. The legal and
factual issues litigated in this case involved complex and highly technical issues. Edelsberg Decl.
¶ 20. This weighs in favor of finding the requested fees to be reasonable, particularly given that
this Litigation involved “difficult and highly contested issues” of federal law, subject to several
circuit splits and pending decisions from the U.S. Supreme Court. Chieftain Royalty Co. v.
Marathon Oil Co., No. CIV-17-334-SPS, 2019 U.S. Dist. LEXIS 226386, at *15 (E.D. Okla. Mar.
8, 2019).
Courts acknowledge that the “prosecution and management of a complex national class
action requires unique legal skills and abilities.” Edmonds v. U.S., 658 F. Supp. 1126, 1137
(D.S.C. 1987). One court in 2015 assumed an “average TCPA case carries a 43% chance of
success,” Amadeck v. Capital One Fin. Corp. (In re Capital One Tel. Consumer Prot. Act Litig.,
80 F. Supp. 3d 781, 806 (N.D. Ill. 2015). Here, the quality of Class Counsel’s legal work conferred
a substantial benefit on the Settlement Class in the face of significant litigation obstacles.
Edelsberg Decl. at ¶21. The work of Plaintiff’s counsel required the acquisition and analysis of a
significant amount of factual and legal information. Id. at ¶¶ 18-21.
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In any given case, the skill of legal counsel should be commensurate with the novelty and
complexity of the issues, as well as the skill of the opposing counsel. Edelsberg Decl. ¶ 22.
Litigation of this Action required counsel trained in class action law and procedure as well as the
specialized issues presented here, such as analyzing class certification and navigating case
dispositive merits issues. Edelsberg Decl. ¶ 21. Class Counsel possess these attributes, and their
participation added value to the representation of this Settlement Class. Edelsberg Decl. ¶ 21.
The third and ninth Johnson factors—the skill required to perform the legal services and
the experience, reputation, and ability of the attorneys— also support the Fee Request. This
litigation “called for Class Counsel's considerable skill and experience in … complex class action
litigation to bring it to such a successful conclusion, requiring investigation and mastery of
complex facts, the ability to develop creative legal theories, and the skill to respond to a host of
legal defenses.” Chieftain Royalty Co. v. Marathon Oil Co., No. CIV-17-334-SPS, 2019 U.S. Dist.
LEXIS 226386, at *16-17 (E.D. Okla. Mar. 8, 2019)
In evaluating the quality of representation by Class Counsel, the Court should also consider
opposing counsel. Throughout the litigation, Defendants were represented by extremely capable
and experienced counsel. They were worthy, highly competent adversaries. Edelsberg Decl. ¶ 22.
Defendants were represented by skilled class action defense attorneys who spared no effort in the
defense of their clients. In re King Res. Co. Sec. Litig., 420 F. Supp. 610, 634 (D. Colo. 1976). The
quality of representation by counsel on both sides of this Litigation was high. These factors
strongly support the fee award because without the experience, skill and determination displayed
by all counsel involved, the Settlement would not have been reached. Chieftain Royalty Co. v.
Marathon Oil Co., No. CIV-17-334-SPS, 2019 U.S. Dist. LEXIS 226386, at *19 (E.D. Okla. Mar.
8, 2019).
The fifth Johnson factor—the customary fee and awards in similar cases—further weighs
in favor of the Fee Request. Class Counsel and Plaintiff negotiated and agreed to prosecute this
case on a contingency fee basis. See Edelsberg Dec. at ¶27. The customary fee for class counsel in
common fund settlement “is approximately one-third of the economic benefit bestowed on the
class.” Here, Class Counsel seeks attorney’s fees not exceeding 33.33% of the Settlement Fund,
which is reasonable, when viewed against the decisions of other courts, finding this percentage is
well within the bounds of reason and fairness. See e.g., Wornicki v. Brokerpriceopinion.com, Inc.,
, 2018 U.S. Dist. LEXIS 213990, at *20 (D. Colo. Sep. 20, 2018)(“Courts in this District have
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recognized that [t]he customary fee to class counsel in a common fund settlement is approximately
one-third of the economic benefit bestowed on the class.”)(internal citations omitted); Shaw v.
Interthinx, Inc., 2015 U.S. Dist. LEXIS 52783, 2015 WL 1867861, at *6 (D. Colo. Apr. 22,
2015) (citing cases holding that fees within the 20-50% range are "presumptively reasonable").
Regarding the tenth Johnson factor – the undesirability of the case – and the sixth Johnson
factor – whether the fee is fixed or contingent -- this Settlement is particularly noteworthy given
the combined litigation risks. Edelsberg Decl. ¶ 24. Although Defendants raised substantial and
potentially meritorious defenses, Class Counsel was required to advance all litigation costs and
expenses and assume a significant risk of nonpayment or underpayment given that the
representation was undertaken on contingency fee basis. Edelsberg Decl. ¶ 27.
Prosecuting the Action was risky from the outset. Edelsberg Decl. ¶ 25. Defendants were
confident in their opposition to Plaintiff’s claims. The Settlement Fund obtained through the
Settlement is substantial, given the complexity of the litigation and the significant risks and barriers
that loomed in the absence of Settlement. Id. at ¶ 26. Any of these risks could easily have impeded,
if not altogether derailed, Plaintiff’s and the Settlement Class’s successful prosecution of these
claims.
In undertaking to prosecute this case on a contingent fee basis, Class Counsel assumed a
significant risk of nonpayment or underpayment. Edelsberg Decl. ¶ 27. Class Counsel accepted
the representation of Plaintiff on a contingency basis, and “Courts have consistently found that this
type of fee arrangement, under which counsel runs a significant risk of nonpayment, weighs in
favor of the reasonableness of a requested fee award.” See Wornicki v. Brokerpriceopinion.com,
Inc., Civil Action No. 13-cv-03258-PAB-KMT, 2018 U.S. Dist. LEXIS 213990, at *20-21 (D.
Colo. Sep. 20, 2018).
Public policy concerns – in particular, ensuring the continued availability of experienced
and capable counsel to represent classes of injured plaintiffs holding small individual claims –
support the requested fee. Edelsberg Decl. ¶ 28. The progress of the Action to date shows the
inherent risk faced by Class Counsel in accepting and prosecuting the Action on a contingency fee
basis. Despite Class Counsel’s effort in litigating this Action, Class Counsel remain completely
uncompensated for the time invested in the Action, in addition to the expenses we advanced, which
total approximately 5,823.10 Edelsberg Decl. ¶ 29-30. There can be no dispute that this case
entailed substantial risk of nonpayment for Class Counsel.
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Finally, Class Counsel’s fee request also falls within the range of awards commonly
approved in federal TCPA cases. See Gottlieb v. Citgo Petroleum Corp., No. 9:16-cv-81911, 2017
U.S. Dist. LEXIS 197382, at *7 (S.D. Fla. Nov. 29, 2017) (granting fees and costs amounting to
one-third of the $8,000,000.00 settlement fund); ABC Bartending School of Miami, Inc., v.
American Chemicals & Equipment, Inc., No. 15-CV-23142-KMV (S.D. Fla. April 11, 2017)
(granting fees and costs amounting to one-third of the $1,550,000.00 settlement fund); Guarisma
v. ADCAHB Med. Coverages, Inc., Case No. 1:13-cv-21016 (S.D. Fla. June 24, 2015) (granting
fees and costs amounting to one-third of the $4,500,000.00 settlement fund). Consequently, Class
Counsel’s request for attorney’s fees in the amount of $283,305.00, or an amount not to exceed
33.33% of the Settlement Fund, is appropriate and should be approved by the Court.
CONCLUSION
Plaintiff and Class Counsel respectfully request that this Court grant Final Approval of the
Class Action Settlement and enter the proposed order attached as Exhibit D, under which the Court
shall (1) certify in final form the Settlement Class pursuant to Federal Rules of Civil Procedure
23(a), 23(b)(3), and 23(e); (2) appoint Plaintiff as the Class Representatives; appoint as Scott A.
Edelsberg of Edelsberg Law, P.A., Andrew J. Shamis of Shamis & Gentile, P.A., Manuel S.
Hiraldo of Hiraldo P.A., Ignacio J. Hiraldo of IJH Law, and Michael L. Eisenband of Eisenband
Law P.A. as Class Counsel, (3) approve the Service Award to Plaintiff in the amount of $5,000.00
(4) award attorneys’ fees to Class Counsel in an amount up to 33.33% of the common fund; and
(5) enter Final Judgment dismissing the Action with prejudice. Counsel for Defendants have no
opposition to this motion.
Dated: August 31, 2020

Respectfully submitted by:
/s/ Scott Edelsberg
Scott Edelsberg, Esq.
Florida Bar No. 0100537
scott@edelsberglaw.com
EDELSBERG LAW, PA
20900 NE 30th Ave, Suite 417
Aventura, FL 33180
Telephone: 305-975-3320
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SHAMIS & GENTILE, P.A.
Andrew J. Shamis, Esq.
Florida Bar No. 101754
ashamis@shamisgentile.com
14 NE 1st Avenue, Suite 1205
Miami, Florida 33132
Telephone: 305-479-2299
WALLER JORGENSON, PLLC
Mark A. Waller, OBA 14831
J. David Jorgenson, OBA 4839
401 S. Boston, Suite 500
Tulsa, OK 74103
Email: mwaller@wjwattorneys.com
Telephone: 918-629-3350
EISENBAND LAW, P.A.
Michael Eisenband
515 E. Las Olas Boulevard, Suite 120
Ft. Lauderdale, Florida 33301
Florida Bar No. 94235
Email: MEisenband@Eisenbandlaw.com
Telephone: 954.533.4092
HIRALDO P.A.
Manuel S. Hiraldo
Florida Bar No. 030380
Email: mhiraldo@hiraldolaw.com
401 E. Las Olas Boulevard, Suite 1400
Ft. Lauderdale, Florida 33301
Telephone: 954.400.4713
IJH LAW
Ignacio J. Hiraldo
Florida Bar No. 0056031
14 NE First Ave. 10th Floor
Miami, FL 33132
Email: ijhiraldo@ijhlaw.com
Telephone: 786.351.8709
Counsel for Plaintiff Jennifer King and the
Settlement Class
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on August 31, 2020, I electronically transmitted Plaintiff’s and
Class Counsel’s Unopposed Motion for Final Approval of Class Action Settlement to the Clerk of
Court using the CM/ECF system for filing and transmittal of a Notice of Electronic Filing to all
parties and counsel of record.
/s/ Scott Edelsberg____
Counsel for Plaintiff and the Class
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA
Case Number 4:19-cv-00429-CVE-JFJ
JENNIFER KING, individually and on
behalf of all others similarly situated,
Plaintiff,
vs.
CLASSIC CHEVROLET, INC.,
BARTLESVILLE CDJ, LLC;
BIXBY AUTO PLAZA, LLC;
MIAMI AUTO SUPERCENTER, INC.;
NISSAN OF MUSKOGEE LLC;
REGIONAL HYUNDAI LLC;
SUBURBAN CHEVROLET, INC.;
TULSA RACEWAY PARK, LLC; and
WKW ACQUISITIONS LLC D/B/A
HONDA OF MUSKOGEE,
Defendants.
/

SETTLEMENT AGREEMENT AND RELEASE
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This Settlement Agreement and Release (“Agreement”) is entered into between and among
the following parties, by and through their respective counsel: Plaintiff Jennifer King, on behalf of
herself and the Settlement Class, and Defendant Classic Chevrolet, Inc.; Defendant Bartlesville
CDJ, LLC; Defendant Bixby Auto Plaza, LLC; Defendant Miami Auto Supercenter, Inc.;
Defendant Nissan of Muskogee LLC; Defendant Regional Hyundai LLC; Defendant Suburban
Chevrolet, Inc.; Defendant Tulsa Raceway Park, LLC; and Defendant WKW Acquisitions LLC
d/b/a Honda of Muskogee (collectively, the “Defendants”).
WHEREAS, on August 15, 2019, Plaintiff filed a Class Action Complaint on behalf of
herself and a putative class in the lawsuit styled Jennifer King v. Classic Chevrolet, Inc., Case No.
4:19-cv-00429-CVE-JFJ (N.D. Okl.) and, on March 12, 2020, Plaintiff filed an Amended Class
Action Complaint (the “Complaint”), which joined Defendant Bartlesville CDJ, LLC; Defendant
Bixby Auto Plaza, LLC; Defendant Miami Auto Supercenter, Inc.; Defendant Nissan of Muskogee
LLC; Defendant Regional Hyundai LLC; Defendant Suburban Chevrolet, Inc.; Defendant Tulsa
Raceway Park, LLC; and Defendant WKW Acquisitions LLC d/b/a Honda of Muskogee as
additional party defendants under the amended case style Jennifer King v. Classic Chevrolet, Inc.;
Bartlesville CDJ LLC; Bixby Auto Plaza, LLC; Miami Auto Supercenter, Inc.; Nissan of Muskogee
LLC; Regional Hyundai LLC; Suburban Chevrolet, Inc.; Tulsa Raceway Park, LLC; and WKW
Acquisitions LLC d/b/a Honda of Muskogee (“Litigation”), and asserted claims under the
Telephone Consumer Protection Act, 47 U.S.C. § 227 (the “TCPA”);
WHEREAS, Plaintiff alleges that she and members of the class received unsolicited
marketing text messages from Defendants without prior express consent or express written
consent, which allegedly harmed her and the class (the “Allegations”);
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WHEREAS, Plaintiff alleges that she and other similarly situated individuals are entitled
to declaratory and injunctive relief, statutory damages, attorneys’ fees and costs as a result;
WHEREAS, on November 15, 2019, the Parties attempted to settle the Litigation through
mediation with the assistance of mediator Terry M. Thomas, during which the parties engaged in
intensive negotiations to resolve the Litigation;
WHEREAS, on March 6, 2020, the Parties as a result of extensive arm’s-length
negotiations, including but not limited to multiple telephone conferences and e-mails between the
Parties’ counsel, were able to resolve the Litigation with a view toward achieving substantial
benefits for the Settlement Class as a whole, while avoiding the cost, delay, and uncertainty of
further litigation, trial, and appellate practice;
WHEREAS, for settlement purposes only, Plaintiff asks that this Court certify the
Settlement Class and appoint her as Class Representative and her attorneys Edelsberg Law, P.A.,
Shamis & Gentile, P.A., and Hiraldo, P.A. as Class Counsel in this case;
WHEREAS, based on their investigation and discovery in the Litigation and the experience
of Class Counsel, Plaintiff and Class Counsel have concluded that the terms and conditions of this
Agreement are fair, reasonable, and adequate to the Settlement Class and in the best interest of the
Settlement Class;
WHEREAS, Plaintiff, on behalf of herself and as the representative of the Settlement Class,
and Defendants desire to resolve the dispute between them;
WHEREAS, Plaintiff, on behalf of herself and as the representative of the Settlement Class,
and Defendants will execute this Agreement solely to compromise and settle protracted,
complicated, and expensive litigation; and
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WHEREAS, Defendants deny any and all liability or wrongdoing to the Class
Representative and to the Settlement Class. Nonetheless, Defendants have concluded that further
litigation would be protracted and expensive, have taken into account the uncertainty and risks
inherent in this Litigation, and have determined that it is desirable that the Litigation and the
Allegations be fully, completely, and finally settled in the manner and upon the terms set forth
herein.
NOW, THEREFORE, in exchange for mutual covenants and promises contained herein
and other good and valuable consideration, the receipt and sufficiency of which are hereby
mutually acknowledged, the Parties and their counsel agree that the Litigation shall be settled,
compromised, and/or dismissed on the merits and with prejudice on the terms and conditions in
this Agreement (including but not limited to a full, fair and complete release of all the Released
Parties from the Released Claims), and without costs (except as provided herein) subject to
approval by the Court of this Agreement after a hearing and on finding that it is a fair, reasonable,
and adequate settlement, as follows.
I.

Definitions
In addition to the terms defined at various points within this Agreement, the following

Defined Terms apply throughout this Agreement:
1.

“Action” or “Litigation” mean the lawsuit styled Jennifer King v. Classic Chevrolet, Inc.;
Bartlesville CDJ LLC; Bixby Auto Plaza, LLC; Miami Auto Supercenter, Inc.; Nissan of
Muskogee, LLC; Regional Hyundai LLC; Suburban Chevrolet, Inc.; Tulsa Raceway Park,
LLC; and WKW Acquisitions LLC d/b/a Honda of Muskogee, and bearing Case Number
4:19-cv-00429-CVE-JFJ.

2.

“Administrator” means Epiq Class Action & Claims Solutions, Inc. (“Epiq”), which,
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subject to Court approval, shall be responsible for administrative tasks, which may include
without limitation: (a) arranging for distribution of the Class Notice and Claim Form to
Settlement Class Members; (b) making any mailings to Settlement Class Members required
under the Agreement, (c) forwarding written inquiries from Settlement Class Members to
Class Counsel or their designee, (d) establishing the Settlement Website, (e) receiving and
processing Settlement Claim Forms and distributing payments to Settlement Class
Members, and (f) otherwise assisting with implementing and administering this
Agreement, subject in all cases to approval by Class Counsel and Counsel for the
Defendants. Class Counsel and Defendants may, by agreement, substitute a different
organization as Settlement Administrator, subject to approval by the Court if the Court has
previously approved the Settlement preliminarily or finally. In the absence of agreement,
either Class Counsel or Defendants may move the Court to substitute a different
organization as the Administrator upon a showing that the responsibilities of the
Administrator have not been adequately executed by the incumbent.
3.

“Defendants” means Classic Chevrolet, Inc.; Bartlesville CDJ LLC; Bixby Auto Plaza,
LLC; Miami Auto Supercenter, Inc.; Nissan of Muskogee, LLC; Regional Hyundai LLC;
Suburban Chevrolet, Inc.; Tulsa Raceway Park, LLC; and WKW Acquisitions LLC d/b/a
Honda of Muskogee, collectively or individually.

4.

“Messages” refers to the text messages that were sent to Plaintiff and Settlement Class
Members by or on behalf of Defendants from March 12, 2016 through to April 13, 2020,
including messages from DoCircle, Inc. d/b/a Trumpia, from September 30, 2017 through
the September 8, 2019.

5.

“Claim” or “Claim Form” means a written submission made to the Administrator by a
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Settlement Class Member for the purpose of participating as a Settlement Class Claimant
in this Action.
6.

“Class Counsel” means:
Scott Edelsberg, Esq.
Edelsberg Law, P.A.
20900 NE 30th Ave., Suite 417
Aventura, FL 33180
Andrew J. Shamis, Esq.
Shamis & Gentile, P.A.
14 NE 1st Avenue, Suite 1205
Miami, Florida 33132
Manuel S. Hiraldo, Esq.
Hiraldo P.A.
401 E. Las Olas Blvd., Suite 1400
Fort Lauderdale, FL 33301

7.

“Claims Deadline” means the last day that Settlement Class Members may submit a Claim
Form to the Administrator. The Claims Deadline shall be 15 days after the Final Approval
Hearing. All Claims postmarked or filed through the Settlement Website on or before the
Claim Deadline shall be timely, and all Claims postmarked or filed through the Settlement
Website after the Claim Deadline shall be untimely and barred from entitlement to any
Claim Settlement Payment.

8.

“Class Period” means the period from March 12, 2016 to April 13, 2020.

9.

“Class Representative” means Jennifer King.

10.

“Court” means the United States District Court for the Northern District of Oklahoma.

11.

“Effective Date” means the fifth business day after which all of the following events have
occurred:
a.

The Court has entered the Final Approval Order; and

b.

The time for seeking rehearing or appellate or other review has expired, and no
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appeal or petition for rehearing or review has been timely filed; or the Settlement
is affirmed on appeal or review without material change, no other appeal or petition
for rehearing or review is pending, and the time period during which further petition
for hearing, review, appeal, or certiorari could be taken has finally expired and
relief from a failure to file same is not available. If nobody objects, and therefore
nobody has standing to file an appeal, the Effective Date means the fifth business
day after which the Court has entered the Final Approval Order.
12.

“Escrow Account” means the account to be established at an institution to be chosen by
Class Counsel consistent with the terms and conditions of this Agreement.

13.

“Escrow Agent” means Epiq Class Action & Claims Solutions, Inc. Class Counsel and
Defendants may, by agreement, substitute a different organization as Escrow Agent,
subject to approval by the Court if the Court has previously approved the Settlement,
preliminarily or finally. In the absence of agreement, either Class Counsel or Defendants
may move the Court to substitute a different organization as Escrow Agent upon a showing
that the responsibilities of Escrow Agent have not been adequately executed by the
incumbent. The Escrow Agent shall administer the Escrow Account.

14.

“Final Approval” means the date that the Court enters an order and judgment granting final
approval to the Settlement and determines the amount of fees, costs, and expenses awarded
to Class Counsel and the amount of a Service Award to the Class Representative. The
proposed Final Approval Order, defined below, shall be in a form agreed upon by Class
Counsel and Defendants. In the event that the Court issues separate orders addressing the
foregoing matters, then Final Approval means the date of the last of such orders.

15.

“Final Approval Order” means the order and final judgment that the Court enters upon
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Final Approval. In the event that the Court issues separate orders addressing the matters
constituting Final Approval, then Final Approval Order includes all such orders.
16.

“Net Settlement Fund” means the Settlement Fund minus Settlement Costs.

17.

“Notice” means the notices of proposed class action settlement that the Parties will ask the
Court to approve in connection with the motion for preliminary approval of the Settlement.
“Notice Program” means the methods provided for in this Agreement for giving the Notice
and consists of (1) Mailed Notice to the extent possible through reverse lookup of phone
numbers for Class Members for whom an email address is not provided or cannot
reasonably be determined (as set forth below) or for whom Email Notice bounced back as
undeliverable; (2) Toll-free Telephone Number; (3) Emailed Notice and (4) Settlement
Website, which will include Long-Form Notice. Forms of the proposed Email Notice,
Mailed Notice, Long-Form Notice, and Claim Form agreed upon by Class Counsel and
Defendants, subject to Court approval and/or modification, are attached hereto as Exhibit
1, Exhibit 2, Exhibit 3, and Exhibit 4, respectively.

18.

“Opt-Out Period” means the period that begins the day after the earliest date on which the
Notice is first emailed, mailed, or appears online, and that ends no later than 30 days prior
to the Final Approval Hearing. The deadline for the Opt-Out Period will be specified in
the Notice.

19.

“Parties” means Plaintiff and Defendants.

20.

“Plaintiff” means Jennifer King.

21.

“Preliminary Approval” means the date on which the Court enters an order preliminarily
approving the Settlement in the form jointly agreed upon by the Parties.

22.

“Released Claims” means all claims to be released as specified in this Agreement. The
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“Releases” mean all of the releases contained in this Agreement.
23.

“Released Parties” means Classic Chevrolet, Inc; Bartlesville CDJ, LLC; Bixby Auto
Plaza, LLC; Miami Auto Supercenter, Inc.; Nissan of Muskogee LLC; Regional Hyundai
LLC; Suburban Chevrolet, Inc.; Tulsa Raceway Park, LLC; and WKW Acquisitions LLC
d/b/a Honda of Muskogee, their parent companies, subsidiaries, affiliates, owners,
managers, directors, officers, shareholders, employees, affiliates, vendors, other third-party
service providers and all persons or entities involved in the generation, preparation, and
distribution of the Messages, or on whose behalf they were sent. “Released Parties” also
shall include any other persons or entities, not identified above, who, by the express terms
of this Agreement, are intended to be released by the Releasing Parties.

24.

“Releasing Parties” means Plaintiff and all Settlement Class members who do not timely
and properly opt-out of the Settlement, and each of their respective executors,
representatives, heirs, predecessors, assigns, beneficiaries, successors, bankruptcy trustees,
guardians, joint tenants, tenants in common, tenants by the entireties, agents, attorneys, and
all those who claim through them or on their behalf.

25.

“Settlement” means the settlement into which the Parties have entered to resolve the
Action.

26.

“Settlement Class” is defined in paragraph 34 hereof.

27.

“Settlement Class Member” means any person included in the Settlement Class who does
not opt-out of the Settlement.

28.

“Settlement Class Claimant” means any person included in the Settlement Class who files
a valid and timely Claim and who does not opt-out of the Settlement.
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29.

“Settlement Class Data” means data relating to approximately 118,373 persons who,
according to Defendants’ records and/or the Trumpia call logs for the years 2017, 2018,
and 2019 as produced by Trumpia in this action, may be Settlement Class Members. The
Settlement Class Data shall be treated as Confidential Information.

30.

“Settlement Costs” mean all costs incurred by Plaintiff, the Settlement Class, and Class
Counsel in connection with the Action, including but not limited to, notice and settlement
administration costs, including the costs associated with providing notice required by the
Class Action Fairness Act codified at 28 U.S.C. Sec. 1332(d), expenses advanced by Class
Counsel, attorneys’ fees awarded to Class Counsel, and any Service Award payable to the
Class Representative.

31.

“Settlement Fund” means the $850,000.00 cash fund to be established pursuant to this
Agreement.

32.

“Settlement Fund Payment” means the cash dollar amount of the Settlement Fund that each
Settlement Class Claimant will receive.

33.

“Settlement Website” means the website that the Administrator will establish as soon as
practicable following Preliminary Approval, but prior to the commencement of the Notice
Program, as a means for members of the Settlement Class to obtain notice of and
information about the Settlement, through and including hyperlinked access to this
Agreement, the Long-Form Notice, the order preliminarily approving this Settlement, and
such other documents as Class Counsel and Defendants agree to post or that the Court
orders posted on the website. These documents shall remain on the Settlement Website at
least until Final Approval. The URL of the Settlement Website shall be
www.CCTCPAsettlement.com or such other URL as Class Counsel and Defendants agree
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upon in writing. Ownership of the Settlement Website URL shall be transferred to
Defendants within 10 days of the date on which operation of the Settlement Website ceases.
II.

Certification of the Settlement Class

34.

For settlement purposes only, Plaintiff and Defendants agree to ask the Court to certify the
following “Settlement Class,” consisting of approximately 118,373 Settlement Class
members, under Rules 23(b)(3) and (e) of the Federal Rules of Civil Procedure:
Any person who received marketing text messages from Defendants from
March 12, 2016 to April 13, 2020, including but not limited to any text
messages from DoCircle, Inc. d/b/a Trumpia, for the period running from
September 30, 2017 to September 8, 2019.
The following are excluded from the Settlement Class: (1) the trial judge presiding over
this case; (2) Defendants, as well as any parent, subsidiary, affiliate or control person of
Defendants, and the officers, directors, agents, servants or employees of Defendants; (3)
any of the Released Parties; (4) the immediate family of any such person(s); (5) any
Settlement Class Member who has timely opted out of this proceeding; and (6) Plaintiff’s
Counsel and their employees. Defendants conditionally agree and consent to certification
of the Settlement Class. Defendants’ conditional agreement is contingent on (i) the Parties’
execution of this Agreement, (ii) the Court’s entry of the Final Approval Order, and (iii)
the Final Approval Order becoming final. Except as provided below, if the Agreement, for
any reason, does not receive Final Approval, if the Final Approval Order does not become
final, or if the Agreement is not otherwise terminated, it shall be null and void, it shall be
of no force or effect whatsoever, and the negotiation, terms, and entry of the Agreement
shall remain inadmissible under the Federal Rules of Civil Procedure, Federal Rule of
Evidence 408, and any applicable state law or rule of procedure or evidence. If for any
reason the settlement is not granted preliminary and final approval, Defendants’ agreement
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to certification of the Class shall not be used for any purposes, including any request for
class certification in the Litigation or any other proceeding.
Defendants deny all claims, liability, damages, losses, penalties, interest, fees,
restitution and all other forms of relief that were or could have been sought in this
Litigation, as well as all class allegations asserted in this Litigation. Defendants have
agreed to resolve this Litigation through this Agreement, but if this Agreement is deemed
void or Final Approval does not occur, Defendants do not waive, but rather expressly
reserve, all rights to challenge such claims and allegations in the Litigation on all
procedural, evidentiary, and factual grounds, including, without limitation, the ability to
challenge on any grounds whether a class can be certified and to assert any and all defenses
or privileges. The Class Representative and Class Counsel agree that Defendants retain
and reserve all of these rights and agree not to take a position to the contrary.
III.

Settlement Consideration

35.

The total cash consideration to be provided by Defendants to Settlement Class Claimants
pursuant to the Settlement shall be $850,000.00.

36.

Settlement Costs shall be payable from the Settlement Fund. Class Counsel shall be
responsible for supervising the Administrator Payments shall be made pursuant to a
separate agreement with the Administrator.

IV.

Settlement Approval

37.

Upon execution of this Agreement by all Parties, Class Counsel shall promptly move the
Court for an Order granting Preliminary Approval of this Settlement (“Preliminary
Approval Order”). The proposed Preliminary Approval Order that will be attached to the
motion shall be in a form agreed upon by Class Counsel and Defendants. The motion for
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Preliminary Approval shall request that the Court: (1) approve the terms of the Settlement
as within the range of fair, adequate, and reasonable; (2) provisionally certify the
Settlement Class pursuant to Federal Rule of Civil Procedure 23(b)(3) and (e) for
settlement purposes only; (3) approve the Notice Program set forth herein and approve the
form and content of the Notices of the Settlement; (4) approve the Claims process; (5)
approve the procedures for Settlement Class members to exclude themselves from the
Settlement Class or to object to the Settlement; (6) stay the Action pending Final Approval
of the Settlement; and (7) schedule a Final Approval hearing for a time and date mutually
convenient for the Court, Class Counsel and counsel for Defendants, at which the Court
will conduct an inquiry into the fairness of the Settlement in accordance with Federal Rule
of Civil Procedure 23(e), determine whether it was made in good faith, and determine
whether to approve the Settlement and Class Counsel’s application for attorneys’ fees,
costs and expenses and a Service Award to the Class Representative (“Final Approval
Hearing”).
V.

NOTICE & CLAIM SETTLEMENT ADMINISTRATION

38.

The Parties have agreed to use Epiq as the Administrator, who shall administer the
Settlement in a cost-effective and timely manner. Without limiting any of its other
obligations as stated herein, the Administrator shall be responsible for, among other things
and if and as necessary, for the implementation and effectuation of Class Notice, processing
Claim Forms, receiving and maintaining on behalf of the Court any correspondence
regarding requests for exclusion and/or objections to the Settlement, administering Claim
Settlement Payments, and providing all other related support, reporting, and
administration as further stated in this Agreement. The Parties may direct the
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Administrator to assist with various additional administrative tasks in implementing the
Settlement as the Parties agree is appropriate.
39.

The Parties will coordinate with the Administrator to provide E-mail and Mail Notice
to the Settlement Class, as provided in this Agreement. The Administrator shall
administer the Settlement in accordance with the terms of this Agreement and shall treat
any and all documents, communications, and other information and materials received in
connection with the administration of the Settlement as Confidential Information except as
provided for in this Agreement or by court order.

40.

All Notice, Claim Settlement, and Administrative Costs shall be paid from the Settlement
Fund. Defendants shall not be obligated to compute, estimate, or pay any taxes on behalf
of Plaintiff, any Settlement Class Member, Class Counsel, or the Administrator. The
Administrator will invoice Defendants directly for start-up and initial Class Notice costs at
any time after entry of the Preliminary Approval Order and will bill Defendants monthly
for incurred fees and expenses thereafter. The Administrator will complete and provide to
Defendants any W9 forms necessary for Defendants to pay for the Notice and
Administrative Costs.

VI.

Notice to the Settlement Class

41.

The Parties shall insert the correct dates and deadlines in the Notice before the Notice
Program commences, based upon those dates and deadlines set by the Court in the
Preliminary Approval Order. Any Notices provided under or as part of the Notice Program
shall not bear or include Defendants’ logos or trademarks or the return address of
Defendants, or otherwise be styled to appear to originate from Defendants. Ownership of
the Settlement Website URL shall be transferred to Defendants within ten (10) days of the
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date on which operation of the Settlement Website ceases, which shall be three months
following distribution of the Net Settlement Fund to Settlement Class Claimants, or such
other date as Class Counsel and Defendants may agree upon in writing.
42.

Within ten (10) days after entry of the Preliminary Approval Order, Defendant Classic
Chevrolet, Inc., on behalf of all Defendants, will provide the Settlement Class Data in
electronic format to the Administrator, if it has not already done so. Using the Settlement
Class Data, the Administrator will determine the mailing addresses and/or email addresses
associated with each of the telephone numbers of the Settlement Class Members.

43.

Notice shall be provided to Settlement Class Members in four different ways: (1) Email
Notice, (2) Mailed Notice (for Settlement Class Members whose email addresses cannot
be ascertained from the Settlement Class Data or those individuals for whom Email Notices
have bounced back as undeliverable); (3) Long-Form Notice, as provided on the Settlement
Website and to be sent to Settlement Class Members upon request; and (4) a Toll-free
Telephone Number. Not all Settlement Class Members will receive all forms of Notice.

44.

Email Notice: The Administrator shall administer the Email Notice Program, which shall
consist of an email containing the Email Notice sent to all Settlement Class Members for
whom email addresses can reasonably ascertained from the Settlement Class Data. For
those Settlement Class Members only, the Administrator, by the Class Notice Date, shall
send one copy of the E-Mail Notice. The Email Notice Program shall be completed no later
than 70 days before the Final Approval Hearing. The Administrator shall provide Class
Counsel and Defendants with an affidavit that confirms that Email Notice was given in
accordance with the Email Notice Program.

45.

Mailed Notice: For Settlement Class Members whose email address cannot be reasonably
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determined via the Class Settlement Data or for whom Email Notice bounces back or is
otherwise undeliverable, the Administrator shall review Defendants’ records, perform
reverse telephone number look ups, shall run addresses through the National Change of
Address Database, and shall, to the extent reasonably possible, mail to all Settlement Class
Members for whom email addresses cannot be reasonably ascertained postcards that
contain details about the Settlement (“Initial Mailed Notice”). The Administrator shall also
perform reasonable address traces for any individual to whom Mailed Notice is sent and
returned as undeliverable. By way of example, a “reasonable” tracing procedure would be
to run addresses through the LexisNexis database that can be utilized for such purpose.
The Administrator shall complete the re-mailing of Mailed Notice to those Settlement
Class members whose new addresses were identified as of that time through address traces
(“Notice Re-mailing Process”). The Administrator’s continued efforts in providing Mailed
Notice to individuals for whom an email address cannot be reasonably be determined via
the Class Settlement Data or for whom Email Notice bounces back or Mailed Notice is
returned as undeliverable shall not affect or extend any Settlement Class member’s
deadlines for objecting or opting out. The Mailed Notice Program shall be completed no
later than 45 days before the Final Approval Hearing. The Administrator shall provide
Class Counsel and Defendants an affidavit that confirms that the Mailed Notice Program
was completed in a timely manner and in accordance with the Mailed Notice Program.
46.

Long-Form Notice: E-Mail Notice will contain the address for the Settlement Website,
www.CCTCPAsettlement.com. On the website, Settlement Class members will find
important documents and court filings, including the Long-Form Notice, which will
contain more detail than the E-Mail Notice. The Long Form Notice will be sent to all
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Settlement Class members who contact the Administrator by telephone or email and
request a copy.
47.

Settlement Website: By the Class Notice Date, the Administrator shall establish and
maintain the Settlement Website, which, among other things: (i) enables Settlement Class
Members to access and download the Claim Form, (ii) provides contact information for
Class Counsel, and (iii) provides access to relevant documents concerning the Action. Such
documents shall include this Agreement and Class Notice; the Long-Form Notice, the
Preliminary Approval Order; the Complaint; and, when filed, the Final Approval Order.
The Class Notice shall include the URL address of the Settlement Website
(www.CCTCPAsettlement.com). The Administrator shall maintain the Settlement Website
until at least sixty (60) days following the Claim Deadline.

48.

Toll-free Telephone Number: By the Class Notice Date, the Administrator shall establish
and maintain a toll-free number that maintains an IVR (or similar) system to answer
questions about the Settlement. The Administrator shall maintain the IVR (or similar)
system until at least sixty (60) days following the Claim Deadline.

49.

CAFA Notice: The Administrator shall serve notices under the Class Action Fairness Act
of 2005, 28 U.S.C. § 1715, within the timelines specified by 28 U.S.C. § 1715(b).
Defendants will provide the Court with confirmation of service on or before the date of the
Final Approval Hearing.

50.

Upon Preliminary Approval of the Settlement, at the direction of Class Counsel, the
Administrator shall implement the Notice Program provided herein, using the forms of
Notice approved by the Court in the Preliminary Approval Order. The Notice shall include,
among other information: a description of the material terms of the Settlement, including
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how to file a Claim Form, a date by which Settlement Class members may exclude
themselves from or “opt-out” of the Settlement Class; a date by which Settlement Class
Members may object to the Settlement; the date upon which the Final Approval Hearing is
scheduled to occur; and the address of the Settlement Website at which Settlement Class
Members may access this Agreement and other related documents and information. Class
Counsel and Defendants shall insert the correct dates and deadlines in the Notice before
the Notice Program commences, based upon those dates and deadlines set by the Court in
the Preliminary Approval Order. Emailed and Mailed Notices shall not bear or include the
Defendants logo or trademarks or the return address of Defendants, or otherwise be styled
to appear to originate from Defendants. Ownership of the Settlement Website URL shall
be transferred to Defendants within 10 days of the date on which operation of the
Settlement Website ceases, which shall be three months following distribution of the Net
Settlement Fund to Settlement Class Claimants, or such other date as Class Counsel and
Defendants may agree upon in writing.
51.

The Notice shall include a procedure for Settlement Class members to opt-out of the
Settlement Class. A Settlement Class member may opt-out of the Settlement Class at any
time during the Opt-Out Period. Any Settlement Class member who does not timely and
validly request to opt-out shall be bound by the terms of this Agreement.

52.

The Notice shall include a procedure for Settlement Class Members to object to the
Settlement and/or to Class Counsel’s application for attorneys’ fees, costs and expenses
and/or a Service Award to the Class Representative. Objections to the Settlement, to the
application for fees, costs, expenses and/or for the Service Award must be in writing and
mailed to the Clerk of the Court, Class Counsel, and Defendants’ counsel. For an objection
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to be considered by the Court, the objection must be submitted no later than the last day of
the Opt-Out Period, as specified in the Notice. If submitted by mail, an objection shall be
deemed to have been submitted when posted if received with a postmark date indicated on
the envelope, mailed first-class postage prepaid and addressed in accordance with the
instructions. If submitted by private courier (e.g., FedEx), an objection shall be deemed to
have been submitted on the shipping date reflected on the shipping label.
53.

The Parties will include in the motion for Preliminary Approval and draft order the
following recommendations to the Court for the requirements for any objections to be valid
and considered by the Court:
a. the name of the Action;
b. the objector’s full name, address and telephone number;
c. an explanation of the basis upon which the objector claims to be a Settlement Class
Member;
d. all grounds for the objection, accompanied by any legal support for the objection
known to the objector or his counsel;
e. the number of times in which the objector has objected to a class action settlement
within the five years preceding the date that the objector files the objection, the
caption of each case in which the objector has made such an objection, and a copy
of any orders related to or ruling upon the objector’s prior such objections that were
issued by the trial and appellate courts in each listed case;
f. the identity of all counsel who represent the objector, including any former or
current counsel who may be entitled to compensation for any reason related to the
objection to the Settlement or fee application;
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g. a copy of any orders related to or ruling upon counsel’s or the counsel’s law firm’s
prior objections made by individuals or organizations represented by that counsel
or law firm that were issued by the trial and appellate courts in each listed case in
which the objector’s counsel and/or counsel’s law firm have objected to a class
action settlement within the preceding 5 years;
h. any and all agreements that relate to the objection or the process of objecting—
whether written or oral—between objector or objector’s counsel and any other
person or entity;
i. the identity of all counsel (if any) representing the objector who will appear at the
Final Approval Hearing;
j. a statement confirming whether the objector intends to personally appear and/or
testify at the Final Approval Hearing;
k. a list of all persons who will be called to testify at the Final Approval Hearing in
support of the objection; and
l. the objector’s signature (an attorney’s signature is not sufficient).
54.

Within the parameters set forth in this Agreement, further specific details of the Notice
Program shall be subject to the agreement of Class Counsel and Defendants.

VII.

Final Approval Order and Judgment

55.

The Plaintiff’s Motion for Preliminary Approval of the Settlement will include a request to
the Court for a scheduled date on which the Final Approval Hearing will occur. Plaintiff
shall file her Motion for Final Approval of the Settlement, and her application for attorneys’
fees, costs, and expenses and for a Service Award for the Class Representative, no later
than 45 days prior to the Final Approval Hearing. At the Final Approval Hearing, the Court
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will hear argument on Plaintiff’s Motion for Final Approval of the Settlement, and on Class
Counsel’s application for attorneys’ fees, costs, and expenses and for a Service Award for
the Class Representative. In the Court’s discretion, the Court also will hear argument at
the Final Approval Hearing from any Settlement Class Members (or their counsel) who
object to the Settlement or to the fee, cost, expense or Service Award application, provided
the objectors submitted timely written objections that meet all of the requirements listed in
the preliminary approval order and notice.
56.

At or following the Final Approval Hearing, the Court will determine whether to enter the
Final Approval Order granting Final Approval of the Settlement and entering final
judgment thereon, and whether to approve Class Counsel’s request for attorneys’ fees,
costs, expenses, and a Service Award. The proposed Final Approval Order shall be in a
form agreed upon by Class Counsel and Defendants. Such proposed Final Approval Order
shall, among other things:
a.

Determine that the Settlement is fair, adequate and reasonable;

b.

Finally certify the Settlement Class for settlement purposes only;

c.

Determine that the Notice provided satisfies Due Process requirements;

d.

Enter judgment dismissing the Action with prejudice and without costs, except as
set forth in this Agreement;

e.

Bar and enjoin all Releasing Parties from asserting any of the Released Claims,
including during any appeal from the Final Approval Order;

f.

Release Defendants and the Released Parties from the Released Claims; and

g.

Reserve the Court’s continuing and exclusive jurisdiction over the Parties to this
Agreement, including Defendants, all Settlement Class Members, and all objectors,
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to administer, supervise, construe and enforce this Agreement in accordance with
its terms.
VIII. Settlement Fund
57.

In exchange for the mutual promises and covenants in this Agreement, including, without
limitation, the Releases and the dismissal of the Action with prejudice upon entry of Final
Approval, within 30 calendar days of Preliminary Approval, Defendant Classic Chevrolet,
Inc., on behalf of the Defendants, shall deposit into the Escrow Account the total sum of
$569,500 less any amounts already advanced by Defendants to the Administrator. In no
event shall Defendants be responsible for any claims, fees, or Settlement Costs exceeding
the amount of the Settlement Fund.

58.

Upon the establishment of the Escrow Account, the Escrow Agent may, but shall not be
required to, cause the funds in the Escrow Account to be invested, in whole or in part, in
interest-bearing short-term instruments or accounts—to be agreed upon by Class Counsel
and Defendants —that are backed by the full faith and credit of the United States
Government or that are fully insured by the United States Government or an agency thereof
(the “Instruments”). The Escrow Agent may thereafter re-invest the interest proceeds and
the principal as they mature in similar Instruments, bearing in mind the liquidity
requirements of the Escrow Account to ensure that it contains sufficient cash available to
pay all invoices, taxes, fees, costs and expenses, and other required disbursements, in a
timely manner. Notwithstanding the foregoing, that portion of the Settlement Fund that
the Administrator reasonably estimates needs to be available on a liquid basis to pay ongoing costs of settlement administration, as provided in this Agreement, may be placed in
one or more insured accounts that may be non-interest-bearing. Except as otherwise
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specified herein, the Instruments at all times will remain in the Escrow Account and under
the control of the Escrow Agent. The Escrow Agent shall communicate with Class Counsel
and counsel for Defendants on at least a monthly basis to discuss potential cash needs for
the following month. All costs or fees incurred in connection with investment of the
Settlement Fund in the Instruments shall not constitute a cost of settlement administration
to be paid by Defendants but shall instead be payable out of the Settlement Fund.
59.

The Settlement Fund at all times shall be deemed a “qualified settlement fund” within the
meaning of United States Treasury Reg. § 1.468B-l. All taxes (including any estimated
taxes, and any interest or penalties relating to them) arising with respect to the income
earned by the Settlement Fund or otherwise, including any taxes or tax detriments that may
be imposed upon Defendants or its counsel, or Plaintiff or Class Counsel, with respect to
income earned by the Settlement Fund for any period during which the Settlement Fund
does not qualify as a “qualified settlement fund” for the purpose of federal or state income
taxes or otherwise (collectively “Taxes”), shall be paid out of the Settlement Fund.
Plaintiff and Class Counsel, and Defendants and their counsel, shall have no liability or
responsibility for any of the Taxes. The Settlement Fund shall indemnify and hold Plaintiff
and Class Counsel, and Defendants and their counsel, harmless for all Taxes (including,
without limitation, Taxes payable by reason of any such indemnification).

60.

The Settlement Fund shall be used for the following purposes:
a.

Distribution of Settlement Fund Payments to Settlement Class Claimants;

b.

Payment of any and all Court-ordered award of Class Counsel’s attorneys’ fees,
costs, and expenses;

c.

Payment of any Court-ordered Service Award to the Class Representative;
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d.

Payment of any secondary and/or residual distribution, together with any
administrative costs associated therewith;

e.

Payment of all Taxes, including, without limitation, taxes owed as a result of
accrued interest on the Escrow Account, subject to approval by Class Counsel and
Defendants; and

f.

Payment of additional fees, costs and expenses not specifically enumerated in
subparagraphs (a) through (e) of this paragraph, subject to approval of Class
Counsel and Defendants.

IX.

Calculation of Distributions from Settlement Fund

61.

Each Settlement Class member who timely files with the Administrator a valid Claim Form
shall automatically receive a cash distribution payable by check. The amount of each cash
distribution shall be determined by the following formula: Net Settlement Fund divided by
total number of Settlement Class Members = Settlement Fund Payment.

X.

Distribution of Settlement Fund, Disposition of Residual Funds

62.

The Administrator shall distribute the funds in the Settlement Fund in the following order
and within the time period set forth with respect to each such payment:
a. First, to the Class Representative, any Service Award.
b. No later than 45 days following the Effective Date, the Settlement Class Claimants shall
be sent their Settlement Fund Payments, after payment of notice and administration costs,
attorneys’ fees and costs, and incentive award;
c. Class Counsel will receive payment for its attorney’s fees and costs, the total amount of
which will be payable in equal monthly installments with full amount being paid in full by
no later than nine (9) months after the date Final Approval is entered by the Court with the
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first payment beginning on the 1st of the next month following the date of Final Approval.
d. Four months after the date the Administrator mails the first round of Settlement Fund
Payments, any residual funds in the Settlement Fund shall be distributed as follows:
i.

First, any Settlement Fund Payments that remain uncashed after 180 days from
issuance shall be remitted to Defendant Classic Chevrolet, Inc. prior to any second
distribution to the Settlement Class Members as a credit up to the amount of
Administration Costs.

ii.

Second, any remaining funds shall be distributed on a pro rata basis to participating
Settlement Class Claimants who received and cashed Settlement Fund Payments,
to the extent feasible and practical in light of the costs of administering such
subsequent payments, unless other specific reasons exist that would make such
further distributions impossible or unfair;

iii.

Finally, in the event the costs of preparing, transmitting and administering such
subsequent payments are not feasible and practical to make individual distributions
or other specific reasons exist that would make such further distributions impossible
or unfair, Class Counsel and Defendants shall file recommendations with the Court
for distribution of the residual funds consistent with the American Law Institute,
Principles of Aggregate Litigation § 3.07(c), together with supporting materials.
The Court shall have the discretion to approve, deny, amend or modify, in whole
or in part, the proposed recommendations for distribution of the residual funds in a
manner consistent with the American Law Institute, Principles of Aggregate
Litigation § 3.07(c). The Parties agree that any residual funds shall not be used for
any litigation purpose or to disparage any Party. The Parties further agree that the
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Court’s approval, denial, amendment or modification, in whole or in part, of the
recommendations for distribution of the residual funds pursuant to this paragraph
shall not constitute grounds for termination of the Settlement pursuant to this
Agreement; and
iv.

All costs associated with the disposition of residual funds – whether through
additional distributions to Settlement Class Claimants and/or through an alternative
plan approved by the Court – shall be borne solely by the Settlement Fund.

XI.

Claims Process

63.

Each member of the Settlement Class who does not timely opt-out from the Settlement
shall be a Settlement Class Member and entitled to make a Claim. Each Settlement Class
Member shall be entitled to make one Claim per associated unique cellular telephone
number that received a Message, regardless of the number of Messages the Settlement
Class Member received.

64.

To make a Claim, Settlement Class members must submit by the Claims Deadline a valid
and timely Claim Form, a copy of which is attached hereto as Exhibit 4 (and incorporated
into the Mailed Notice and Email Notice), by U.S. mail or through the Settlement Website.
The Claim Form shall contain the Settlement Class member’s: (1) name; (2) current
address; (3) cellular telephone number(s) at which she or he was sent a Message; (4) a
current contact telephone number; and (5) representation under oath that he or she received
a Message. If a Settlement Class member fails to fully complete a Claim Form, the Claim
Form will be invalid and rejected by the Administrator. The Administrator will then
attempt to notify the Settlement Class member that his or her Claim Form was deficient
and rejected. Any Settlement Class member who submits an incomplete or inaccurate
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Claim Form shall be permitted to re-submit a Claim Form by the later of the Claims
Deadline or 15 days of the sending of notice of the defect by the Administrator.
65.

Settlement Fund Payments shall be sent to Settlement Class Claimants by the
Administrator via U.S. mail.

If any Settlement Fund Payments are returned, the

Administrator shall attempt to obtain a new mailing address for that Settlement Class
Claimant. If after a second mailing, the Settlement Fund Payment is again returned, no
further efforts need be taken by the Administrator to resend the check. Each Settlement
Fund Payment will be negotiable for 90 days after it is issued.
XII.

Releases

66.

Upon the Effective Date of the Settlement, Plaintiff and all Settlement Class Members,
each on behalf of himself or herself and on behalf of his or her respective heirs, assigns,
beneficiaries, and successors (hereinafter each individually referred to as a “Releasor”),
shall automatically be deemed to have fully and irrevocably released and forever
discharged Defendants, each of their parent companies, subsidiaries, divisions, affiliates,
predecessors, successors and assigns, and the present and former directors and officers,
including each of Defendants’ employees, insurers, shareholders, attorneys, advisors,
consultants, representatives, partners, agents, independent contractors, text messaging
service providers, including but not limited to DoCircle, Inc. d/b/a Trumpia, wholesalers,
resellers, distributors, retailers, predecessors, successors, vendors, other third-party service
providers and assigns of each of them, of and from any and all liabilities, rights, claims,
actions, causes of action, demands, damages, costs, attorneys’ fees, losses, and remedies,
whether known or unknown, existing or potential, suspected or unsuspected, liquidated or
unliquidated, legal, statutory, or equitable, that result from, arise out of, are based upon, or
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relate to the conduct, omissions, duties or matters at any time from the beginning of the
Class Period through the date an order preliminary approving the Settlement Agreement is
entered by the Court, that were or could have been claimed, raised, or alleged in this Action
to the extent they arise from or relate to Messages sent by or on behalf of Defendants
(hereinafter the “Released Claims”).
67.

Each Releasor waives California Code Section 1542 and similar provisions in other states.
Each Releasor hereby certifies that he, she or it is aware of and has read and reviewed the
following provision of California Code 1542 (Section 1542):
A general release does not extend to claims that the creditor
or recovering party does not know or suspect to exist in his
or her favor at the time of executing the release and that, if
known by him or her would have materially affected his or
her settlement with the debtor or releasing party.

68.

The provisions of the Class Release shall apply according to their terms, regardless of the
provisions of Section 1542 or any equivalent, similar or comparable present or future law
or principle of law of any jurisdiction.

70.

Each Releasor waives any and all defenses, rights and benefits that may be derived from
the provision of applicable law in any jurisdiction that, absent such waiver, may limit the
extent or effect of the release contained in this Agreement.

71.

The Parties and each member of the proposed Settlement Class agree that amounts to be
paid under this Agreement to each Settlement Class Member represent the satisfaction of
that Settlement Class Member’s claims for Released Claims. No portion of such settlement
represents the payment of punitive or exemplary damages. Nonetheless, in consideration
for the satisfaction of each Settlement Class Member’s claim for compensatory damages,
claims for punitive or exemplary damages arising from the Released Claims shall be
released.
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XIII. Payment of Attorneys’ Fees, Costs, and Service Awards
72.

Defendants agree not to oppose Class Counsel’s request for attorneys’ fees of up to 33.33%
of the Settlement Fund and not to oppose Class Counsel’s request for reimbursement of
costs and expenses. Any award of attorneys’ fees, costs, and expenses to Class Counsel
shall be payable solely out of the Settlement Fund. The determination of Class Counsel’s
request for attorneys’ fees shall be based on controlling Tenth Circuit precedent involving
the award of fees in common fund class actions and not based on state law. The Parties
agree that the Court’s failure to approve, in whole or in part, any award for attorneys’ fees
shall not prevent the Settlement from becoming effective, nor shall it be grounds for
termination.

73.

Defendants shall have no responsibility for any allocation, and no liability whatsoever to
any person or entity claiming any share of the funds to be distributed.

74.

Class Counsel will ask the Court to approve an Incentive Award/Service Award to Plaintiff
of $5,000. The Service Award is to be paid from the Settlement Fund. The Service Award
shall be paid to the Class Representative in addition to the Class Representative’s
Settlement Fund Payment. Defendants agree not to oppose Class Counsel’s request for the
Service Award.

75.

The Parties negotiated and reached agreement regarding attorneys’ fees and costs, and the
Service Award, only after reaching agreement on all other material terms of this Settlement.

XIV. Termination of Settlement
76.

This Settlement may be terminated by either Class Counsel or Defendants by serving on
counsel for the opposing Party and filing with the Court a written notice of termination
within 30 days (or such longer time as may be agreed in writing between Class Counsel
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and Defendants) after any of the following occurrences:
a.

the Court fails to preliminarily approve the Settlement within 180 days after filing
of the motion for preliminary approval, or fails to finally approve the Settlement
within 360 days of Preliminary Approval by the Court;

b.

an appellate court vacates or reverses the Final Approval Order, and the Settlement
is not reinstated and finally approved without material change by the Court on
remand within 270 days of such reversal;

c.

if the number of opt outs exceed 100 and Defendants, within 10 days of the Opt
Out deadline, gives written notice of its decision to void the settlement; or

d.

the Effective Date does not occur.

XV.

Effect of a Termination

77.

In the event of a termination, this Agreement shall be considered null and void; all of
Plaintiff’s, Class Counsel’s, and Defendants’ obligations under the Settlement shall cease
to be of any force and effect; the amounts in the Settlement Fund shall be returned to
Defendants; and the Parties shall return to the status quo ante in the Action as if the Parties
had not entered into this Agreement. In addition, in the event of such a termination, all of
the Parties’ respective pre-Settlement rights, claims and defenses will be retained and
preserved.

78.

In the event of a termination as, and after payment of any invoices or other fees or expenses
mentioned in this Agreement that have been incurred and are due to be paid by Defendants,
pursuant to its obligation to pay settlement expenses directly, the Escrow Agent shall return
the balance of the Settlement Fund to Defendants within 5 business days of termination.

79.

The Settlement shall become effective on the Effective Date unless earlier terminated.
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80.

In the event the Settlement is terminated, any discussions, offers, or negotiations associated
with this Settlement shall not be discoverable or offered into evidence or used in the Action
or any other action or proceeding for any purpose. In such event, all Parties to the Action
shall stand in the same position as if this Agreement had not been negotiated, made or filed
with the Court.

XVI. No Admission of Liability; Non-Disparagement
81.

Defendants continue to dispute their liability for the claims alleged in the Action, and
maintain that they complied, at all times, with applicable laws and regulations. Defendants
do not by this Agreement or otherwise admit any liability or wrongdoing of any kind.
Defendants have agreed to enter into this Agreement to avoid the further expense,
inconvenience, and distraction of burdensome and protracted litigation, and to be
completely free of any further claims that were asserted or could have been asserted in the
Action.

82.

Class Counsel believes that the claims asserted in the Action have merit, and they have
examined and considered the benefits to be obtained under the proposed Settlement set
forth in this Agreement, the risks associated with the continued prosecution of this
complex, costly and time-consuming litigation, and the likelihood of success on the merits
of the Action. Class Counsel fully investigated the facts and law relevant to the merits of
the claims and conducted extensive discovery.

83.

Class Counsel concluded that the proposed Settlement set forth in this Agreement is fair,
adequate, reasonable, and in the best interests of the Settlement Class.

84.

The Parties understand and acknowledge that this Agreement constitutes a compromise
and settlement of disputed claims. No action taken by the Parties either previously or in
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connection with the negotiations or proceedings connected with this Agreement shall be
deemed or construed to be an admission of the truth or falsity of any claims or defenses
heretofore made, or an acknowledgment or admission by any party of any fault, liability or
wrongdoing of any kind whatsoever.
85.

Neither the Settlement, nor any act performed or document executed pursuant to or in
furtherance of the Settlement: (a) is or may be deemed to be, or may be used as, an
admission of, or evidence of, the validity of any claim made by the Plaintiff or Settlement
Class Members, or of any wrongdoing or liability of the Released Parties; or (b) is or may
be deemed to be, or may be used as, an admission of, or evidence of, any fault or omission
of any of the Released Parties, in the Action or in any proceeding in any court,
administrative agency or other tribunal.

86.

In addition to any other defenses Defendants may have at law, in equity, or otherwise, to
the extent permitted by law, this Agreement may be pleaded as a full and complete defense
to, and may be used as the basis for an injunction against, any action, suit or other
proceeding that may be instituted, prosecuted or attempted in breach of this Agreement or
the Class Releases contained herein.

XVII. Miscellaneous Provisions
87.

Gender and Plurals. As used in this Agreement, the masculine, feminine or neuter gender,
and the singular or plural number, shall each be deemed to include the others whenever the
context so indicates.

88.

Binding Effect. This Agreement shall be binding upon, and inure to the benefit of, the
successors and assigns of the Releasing Parties and the Released Parties.

89.

Cooperation of Parties. The Parties to this Agreement agree to cooperate in good faith to
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prepare and execute all documents, to seek Court approval, uphold Court approval, and do
all things reasonably necessary to complete and effectuate the Settlement described in this
Agreement. This obligation of the Parties to support and complete the Settlement shall
remain in full force and effect regardless of events that may occur.
90.

Obligation To Meet And Confer. Before filing any motion in the Court raising a dispute
arising out of or related to this Agreement, the Parties shall consult with each other and
certify to the Court that they have consulted.

91.

Integration. This Agreement constitutes a single, integrated written contract expressing the
entire agreement of the Parties relative to the subject matter hereof. No covenants,
agreements, representations, or warranties of any kind whatsoever have been made by any
Party hereto, except as provided for herein.

92.

No Conflict Intended. Any inconsistency between the headings used in this Agreement
and the text of the paragraphs of this Agreement shall be resolved in favor of the text.

93.

Governing Law. Except as otherwise provided herein, the Agreement shall be construed
in accordance with, and be governed by, the laws of the State of Oklahoma, without regard
to the principles thereof regarding choice of law.

94.

Counterparts. This Agreement may be executed in any number of counterparts, each of
which shall be deemed an original, but all of which together shall constitute one and the
same instrument, even though all Parties do not sign the same counterparts. Original
signatures are not required. Any signature submitted by facsimile or through email of an
Adobe PDF shall be deemed an original.

95.

Jurisdiction. The Court shall retain jurisdiction over the implementation, enforcement, and
performance of this Agreement, and shall have exclusive jurisdiction over any suit, action,
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proceeding or dispute arising out of or relating to this Agreement that cannot be resolved
by negotiation and agreement by counsel for the Parties. The Court shall retain jurisdiction
with respect to the administration, consummation and enforcement of the Agreement and
shall retain jurisdiction for the purpose of enforcing all terms of the Agreement. The Court
shall also retain jurisdiction over all questions and/or disputes related to the Notice
program, the Administrator, and the Escrow Agent. As part of their respective agreements
to render services in connection with this Settlement, the Administrator, and the Escrow
Agent shall consent to the jurisdiction of the Court for this purpose.
96.

Notices. All notices to Class Counsel provided for herein, shall be sent by email with a
hard copy sent by overnight mail to:
Scott Edelsberg, Esq.
Edelsberg Law, P.A.
20900 NE 30th Avenue, Suite 417
Aventura, FL 33180
Email: Scott@Edelsberglaw.com
All notices to Defendants, provided for herein, shall be sent by email with a hard copy sent
by overnight mail to:
John T. Richer, Esq.
Hall Estill
320 S. Boston Ave., Suite 300
Tulsa, OK 74103
Email: JRicher@HallEstill.com
The notice recipients and addresses designated above may be changed by written notice.
Upon the request of any Party, the Parties agree to promptly provide each other with copies
of objections, requests for exclusion, or other filings received as a result of the Notice
program.

97.

Modification and Amendment. This Agreement may not be amended or modified, except
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by a written instrument signed by Class Counsel and counsel for Defendants and, if the
Settlement has been approved preliminarily by the Court, approved by the Court.
98.

No Waiver. The waiver by any Party of any breach of this Agreement by another Party
shall not be deemed or construed as a waiver of any other breach, whether prior,
subsequent, or contemporaneous, of this Agreement.

99.

Authority. Class Counsel (for the Plaintiff and the Settlement Class Members), and counsel
for Defendants, represent and warrant that the persons signing this Agreement on their
behalf have full power and authority to bind every person, partnership, corporation or entity
included within the definitions of Plaintiff and Defendants to all terms of this Agreement.
Any person executing this Agreement in a representative capacity represents and warrants
that he or she is fully authorized to do so and to bind the Party on whose behalf he or she
signs this Agreement to all of the terms and provisions of this Agreement.

100.

Agreement Mutually Prepared. Neither Defendants nor Plaintiff, nor any of them, shall be
considered to be the drafter of this Agreement or any of its provisions for the purpose of
any statute, case law, or rule of interpretation or construction that would or might cause
any provision to be construed against the drafter of this Agreement.

101.

Independent Investigation and Decision to Settle. The Parties understand and acknowledge
that they: (a) have performed an independent investigation of the allegations of fact and
law made in connection with this Action; and (b) that even if they may hereafter discover
facts in addition to, or different from, those that they now know or believe to be true with
respect to the subject matter of the Action as reflected in this Agreement, that will not affect
or in any respect limit the binding nature of this Agreement. It is the Parties’ intention to
resolve their disputes in connection with this Action pursuant to the terms of this

Page 35 of 37

Case 4:19-cv-00429-CVE-JFJ Document 51-1 Filed in USDC ND/OK on 08/31/20 Page 37 of 42

Agreement now and thus, in furtherance of their intentions, the Agreement shall remain in
full force and effect notwithstanding the discovery of any additional facts or law, or
changes in law, and this Agreement shall not be subject to rescission or modification by
reason of any changes or differences in facts or law, subsequently occurring or otherwise.
102.

Receipt of Advice of Counsel. Each Party acknowledges, agrees, and specifically warrants
that he, she or it has fully read this Agreement and the Release, received independent legal
advice with respect to the advisability of entering into this Agreement and the Release and
the legal effects of this Agreement and the Release, and fully understands the effect of this
Agreement and the Release.

103.

Class Counsel will return or destroy all copies of discovery materials obtained in this
litigation from Defendants or third parties within thirty (30) days after the Effective Date.

(signatures on following page)
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OKLAHOMA
JENNIFER KING, individually and on
behalf of all others similarly situated,
Plaintiff,
vs.

Case No.: 4:19-cv-00429-CVE-JFJ

CLASSIC CHEVROLET, INC.;
BARTLESVILLE CDJ, LLC;
BIXBY AUTO PLAZA, LLC;
MIAMI AUTO SUPERCENTER, INC.;
NISSAN OF MUSKOGEE LLC;
REGIONAL HYUNDAI LLC;
SUBURBAN CHEVROLET, INC.;
T & K MANAGEMENT GROUP, LLC d/b/a
TULSA RACEWAY PARK; and
WKW ACQUISITIONS LLC d/b/a HONDA
OF MUSKOGEE,
Defendants.

DECLARATION OF CLASS COUNSEL, SCOTT EDELSBERG IN SUPPORT OF
MOTION FOR FINAL APPROVAL OF CLASS ACTION SETTLEMENT AND
APPLICATION FOR SERVICE AWARD, ATTORNEYS’ FEES, AND EXPENSES
I, Scott A. Edelsberg, declare as follows:
1.

I am one of the attorneys designated as Class Counsel for Plaintiffs under the

Settlement Agreement and Release (“Settlement” or “Agreement”) entered into with Defendant. 1
I submit this declaration in support of Plaintiffs’ and Class Counsel’s Unopposed Motion for Final
Approval of Class Settlement and Application for Service Awards, Attorneys’ Fees and Expenses.
Except as otherwise noted, I have personal knowledge of the facts set forth in this declaration and
could testify competently to them if called upon to do so.
1

All capitalized defined terms used herein have the same meanings ascribed in the Agreement.

1
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2.

Pursuant to the Court’s Order, the Parties’ proceeded to provide notice to the

class. The Notice Program was reasonably calculated under the circumstances to apprise the
Settlement Class of the pendency of the Action, the terms of the Settlement, Class Counsel’s
Attorneys’ Fees application and request for a Service Award for Plaintiff, and their rights to optout of the Settlement Class or object to the Settlement
3.

The Parties negotiated and reached agreement regarding fees and costs only after

agreeing on all other material terms of the Settlement.
4.

Plaintiff and the Settlement Class were represented by experienced counsel

throughout the negotiations. Class Counsel and Defendants participated in formal mediation
before mediator Terry Thomas. All negotiations were arm’s-length and extensive.
5.

Class Counsel negotiated the Settlement with the benefit of targeted discovery.

6.

As such, Class Counsel’s analysis and understanding of the legal obstacles

positioned them to evaluate with the strengths and weaknesses of Plaintiff’s claims and
Defendants’ defenses, as well as the range and amount of damages that were potentially
recoverable if the Action proceeded to judgment on a class-wide basis.
7.

Class Counsel believes that Plaintiff had a strong case against Defendants. Even

so, Class Counsel are mindful that Defendants advanced several significant defenses, including
defenses to class certification, that Plaintiff would have been required to overcome in the
absence of the Settlement. This Action involved several major litigation risks that loomed in the
absence of settlement including, but not limited to, class certification, a motion for summary
judgment, Daubert motions, trial, as well as appellate review following a final judgment.
8.

Apart from the risks, continued litigation would have involved substantial delay

and expense, which further counsels in favor of Final Approval. The uncertainties and delays from

2
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this process would have been significant.
9.

Class Counsel were well-positioned to evaluate the strengths and weaknesses of

Plaintiff’s claims, as well as the appropriate circumstances under which to settle them.
10.

This Settlement provides an extremely fair and reasonable recovery to

Settlement Class members when considering Defendants’ defenses, as well as the challenging
and unpredictable path of litigation that Plaintiff would have otherwise continued to face at the
district court level and in the appellate courts.
11.

Class Counsel strongly endorse the Settlement.

12.

There has been no opposition to the Settlement, as not a single objection was

filed to date.
13.

Plaintiff Jennifer King provided valuable assistance that enabled Class Counsel

to successfully prosecute the Action and secure a fair and reasonable settlement, including
submitting to interviews with Class Counsel, reviewing all material court filings, and approving
the Agreement.
14.

Pursuant to the Agreement and the Notices, and consistent with recognized class

action practice and procedure, Class Counsel respectfully request an award of attorneys’ fees
equal to 33.33% of the $850,000 settlement fund, which shall be paid directly from the Settlement
Fund. See Settlement Agreement at ¶ 72.

15.

Prosecuting and settling these claims demanded considerable time and labor,

making this fee request reasonable.
16.

Class Counsel devoted substantial time to investigating the claims against

Defendant.
17.

Additionally, Class Counsel spent a significant amount of time developing and

3

Case 4:19-cv-00429-CVE-JFJ Document 51-2 Filed in USDC ND/OK on 08/31/20 Page 5 of 7

researching the legal claims at issue, as well as Defendants’ affirmative defenses.
18.

Time and resources were also dedicated to conducting formal discovery.

Finally, Class Counsel devoted substantial time to reviewing numerous pages of documents and
electronic data produced by Defendants and third-parties.
19.

Settlement negotiations consumed further time and resources. The initial

mediation session required substantial preparation and document review. Finally, significant time
was devoted to negotiating and drafting of the Settlement Agreement and documents related to
the preliminary approval process, and to all additional actions required thereafter pursuant to the
preliminary approval order. All of this work consumed a substantial amount of time.
20.

All told, Class Counsel’s coordinated work paid dividends for the Settlement Class.

Each of the above-described efforts was essential to achieving the Settlement before the Court

21.

Litigation of this Action required counsel trained in class action law and

procedure as well as the specialized issues presented here, such as analyzing class certification
issues and litigating the novel issue of whether the platform/software used by Defendants to
transmit the subject Text Messages was an automatic telephone dialing system (“ATDS”), as
defined by the TCPA. Class Counsel possess these attributes, and their participation added value
to the representation of this Settlement Class. Throughout the litigation, Defendant was
represented by extremely capable counsel.
22.

Throughout the litigation, Defendant was represented by extremely capable

counsel. They were worthy, highly competent adversaries.
23.

Rather than facing years of costly and uncertain litigation, each Settlement Class

Member will be entitled to receive a cash distribution payable by check, the amount of which
shall be determined by the following formula: Net Settlement Fund divided by the Total Number
of Settlement Class Members = Settlement Fund Payment. See Settlement Agreement at ¶ 61.
4
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24.

The Settlement is particularly noteworthy given the combined litigation risks.

25.

Prosecuting the Action was risky from the outset.

26.

The Settlement is an extremely fair and reasonable recovery for the Settlement

Class in light of the defenses raised by Defendants, and the challenging and unpredictable path of
litigation that Plaintiff and the certified class would have faced absent the Settlement.
27.

In undertaking to prosecute this case on a contingent fee basis, Class Counsel

assumed a significant risk of nonpayment or underpayment.
28.

Public policy concerns – in particular, ensuring the continued availability of

experienced and capable counsel to represent classes of injured plaintiffs holding small individual
claims – support the requested fee.
29.

The progress of the Action to date shows the inherent risk faced by Class

Counsel in accepting and prosecuting the Action on a contingency fee basis. Despite Class
Counsel’s effort in litigating this Action, Class Counsel remain completely uncompensated for
the time invested in the Action, in addition to the expenses we advanced.
30.

Class Counsel has incurred a total of $5,832.10 in unreimbursed costs and

expenses in connection with this Action, as of August 31, 2020, related to filing fees, pro hac
vice admissions, service of subpoenas, deposition witness fees, mediations fees, and travel and
lodgings in connection with attendance at mediation. In my judgement, these expenses were
reasonable, necessary, and critical to the prosecution of this Litigation, and constitute an accurate
record of the expenses actually incurred by Class Counsel.

* * *

5
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I declare under penalty of perjury of the laws of Florida and the United States that the
foregoing is true and correct, and that this declaration was executed in Aventura, Florida, on
August 31, 2020.
/s/ Scott A. Edelsberg______
Scott Edelsberg, Esq.
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OKLAHOMA
JENNIFER KING, individually and on
behalf of all others similarly situated,
vs.

Plaintiff,

Case No.: 4:19-cv-00429-CVE-JFJ

CLASSIC CHEVROLET, INC.;
BARTLESVILLE CDJ, LLC;
BIXBY AUTO PLAZA, LLC;
MIAMI AUTO SUPERCENTER, INC.;
NISSAN OF MUSKOGEE LLC;
REGIONAL HYUNDAI LLC;
SUBURBAN CHEVROLET, INC.;
T & K MANAGEMENT GROUP, LLC d/b/a
TULSA RACEWAY PARK; and WKW
ACQUISITIONS LLC d/b/a HONDA OF
MUSKOGEE,
Defendants.

DECLARATION OF RAMSEY ENGLER REGARDING NOTICE
I, Ramsey Engler, declare and state as follows:
1.

I am a Project Manager employed by Epiq Class Action & Claims Solutions, Inc.

Prior to joining Epiq in 2019, I received my Bachelor of Arts from Lewis & Clark College. The
following statements are based on my personal knowledge and information provided by other
experienced Epiq employees working under my supervision and, if called on to do so, I could and
would be competent to testify thereto.
2.

Epiq was established in 1968 as a client services and data processing company.

Epiq has been administering bankruptcies since 1985 and settlements since 1993, including
settlements of class actions, mass tort litigations, Securities and Exchange Commission
enforcement actions, Federal Trade Commission disgorgement actions, insurance disputes,
1
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bankruptcies, and other major litigation. Epiq has administered more than 1,000 settlements,
including some of the largest and most complex cases ever settled. Epiq’s class action case
administration services include coordination of all notice requirements, design of direct-mail
notices, establishment and implementation of notice fulfillment services, coordination with the
United States Postal Service (“USPS”), notice website development and maintenance, dedicated
phone lines with recorded information and/or live operators, receipt and processing of opt-outs,
claims database management, claim adjudication, funds management, and award calculations and
distribution services. Epiq works with the settling parties, the Court, and the Class Members in a
neutral facilitation role to implement settlement administration services based on the negotiated
terms of a settlement.
3.

Epiq was appointed as the Administrator of the Settlement pursuant to the Court’s

May 11, 2020, Order Preliminarily Approving Class Action Settlement and Certifying Settlement
Class (the “Order”). In accordance with the Settlement Agreement and Release (the “Agreement”) 1
and the Court’s Order, I submit this Declaration so as to advise the Parties and the Court regarding
implementation of notice to the Class.
CLASS DATA TRANSFER
4.

On April 17, 2020, an electronic file was provided to Epiq, which contained contact

information for potential Settlement Class members, including (i) names, (ii) mailing addresses,
and (iii) email addresses. On May 7, 2020, a second electronic file was provided to Epiq by Classic
Chevrolet, Inc., on behalf of all Defendants, which contained a list of all 118,374 unique affected
phone numbers which received marketing text messages from March 12, 2016 to April 13, 2020.

1

All capitalized terms not otherwise defined in this document shall have the same meaning ascribed to them in
the Agreement
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Epiq matched the list of unique affected phone numbers to the file containing contact information
and where the affected phone numbers could not be associated with contact information, we
performed “reverse looks-ups” to identify whether an available associated email or physical
address exists for each cell phone number.
5.

Epiq loaded the Settlement Class Data into a dedicated database created for the

purpose of the Settlement Administration. Epiq assigned unique identifiers to all records to
maintain the ability to track them throughout the Settlement administration.
SETTLEMENT NOTICE PROGRAM
CAFA NOTICE
6.

As described in the Declaration of Stephanie J. Fiereck, Esq. on Implementation of

CAFA Notice, dated June 11, 2020, (“Fiereck Declaration”), Epiq sent a CAFA notice packet
(“CAFA Notice”) on behalf of Defendants Classic Chevrolet, Inc., Bartlesville CDJ, LLC, Bixby
Auto Plaza, LLC, Miami Auto Supercenter, Inc., Nissan of Muskogee LLC, Regional Hyundai
LLC, Suburban Chevrolet, Inc., T & K Management Group, LLC d/b/a Tulsa Raceway Park, and
WKW Acquisitions LLC d/b/a Honda of Muskogee—as required by the Class Action Fairness Act
of 2005 (“CAFA”), 28 U.S.C. § 1715, to 57 federal and state officials on May 7, 2020. The CAFA
Notice was mailed by certified mail to 56 officials, including the Attorneys General of each of the
50 states, the District of Columbia, and the United States Territories. The CAFA Notice was also
sent by United Parcel Service to the Attorney General of the United States. A copy of the Fiereck
Declaration is attached hereto as Exhibit A.
Email Notice
7.

Pursuant to Section VI.44 of the Agreement, Epiq caused the Court-approved

Notice to be formatted for electronic distribution by email to Settlement Class Members when an

3
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email address was available. On July 2, 2020, Epiq sent the Email Notice to 56,161 Settlement
Class Members in a manner that was calculated to avoid being caught and excluded by spam
filters or other devices intended to block mass email. 8,161 Email Notices bounced back as
undeliverable.
Mailed Notice
8.

Pursuant to Section VI.45 of the Agreement, Epiq caused the Court-approved

Notice to be formatted for distribution by mail as a postcard notice with a detachable, postage prepaid claim form to Settlement Class Members. On July 31, 2020, Epiq sent a Postcard Notice by
U.S. Mail to 66,297 Settlement Class Members not able to be noticed by email but who had a valid
mailing address. These records included Settlement Class Members whose Email Notices bounced
back as undeliverable.
9.

As of August 27, 2020, 10,195 Postcard Notices have been returned as

undeliverable. As per the Agreement, Epiq has and will continue to perform reasonable address
tracing and re-mailing the Postcard Notice where an updated mailing address is located. As of
August 27, 2020, Epiq has re-mailed 525 Postcard Notices. Taken together, 85% of Settlement
Class Members with valid email or U.S. Postal address have been sent Notice that has not returned
undeliverable.
Website
10.

Pursuant to Section VI.47 of the Agreement, on July 1, 2020, Epiq launched the

Settlement Website, www.CCTCPASettlement.com, containing detailed information about the
Settlement. The Settlement Website address was included in the Notice sent to Settlement Class
Members. The Settlement Agreement, Order Preliminarily Approving Class Action Settlement,
and Long Form and Summary Notices in English and Spanish were posted on the Settlement

4
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Website so that potential claimants may review and download them. The website also contains a
summary of options available to Settlement Class Members, deadlines to act, and provides answers
to frequently asked questions. Settlement Class Members are also able to file a Claim online via
the website, or download a paper Claim Form, which they could then file by mail or email.
References to the website were prominently displayed in all notice documents.
11.

As of August 27, 2020, there have been 52,520 page-views in 31,622 website

sessions. A website session is the number of times website visitors entered the site and interacted
with the site for any length of time until a period of 30 minutes of inactivity. A single session can
contain multiple page views.
Toll Free Number
12.

On July 1, 2020, Epiq launched the toll-free automated information line, 855-917-

3489. By calling the toll-free number, Settlement Class Members can listen to answers to
frequently asked questions. This automated system is available 24 hours per day, 7 days per week.
13.

As of August 27, 2020, the toll-free number has handled 294 calls representing

1,056 minutes of use.
*

*

*

I declare under penalty of perjury under the laws of the United States and the State of
Oklahoma that the foregoing is true and correct to the best of my knowledge and belief and that
this declaration was executed on August 31, 2020 in Seattle, Washington.

Ramsey Engler

Ramsey Engler
Project Manager
Epiq Class Action & Claim Solutions, Inc.
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Declaration of Stephanie J. Fiereck, Esq. on
Implementation of CAFA Notice

Attached as Exhibit A to Declaration of Settlement
Administrator Ramsey Engler
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OKLAHOMA
Case Number 4:19-cv-00429-CVE-JFJ
JENNIFER KING, individually and on
behalf of all others similarly situated,
Plaintiff,
vs.
CLASS CHEVROLET, INC.,
BARTLESVILLE CDJ, LLC;
BIXBY AUTO PLAZA, LLC;
MIAMI AUTO SUPERCENTER, INC.;
NISSAN OF MUSKOGEE LLC;
REGIONAL HYUNDAI LLC;
SUBURBAN CHEVROLET, INC.;
TULSA RACEWAY PARK, LLC; and
WKW ACQUISITIONS LLC D/B/A
HONDA OF MUSKOGEE,
Defendants.

DECLARATION OF STEPHANIE J. FIERECK, ESQ. ON IMPLEMENTATION OF
CAFA NOTICE
I, STEPHANIE J. FIERECK, ESQ., hereby declare and state as follows:
1.

My name is Stephanie J. Fiereck, Esq. I am over the age of 21 and I have

personal knowledge of the matters set forth herein, and I believe them to be true and correct.
2.

I am the Legal Notice Manager for Epiq Class Action & Claims Solutions, Inc.

(“Epiq”), a firm that specializes in designing, developing, analyzing and implementing large-scale,
un-biased, legal notification plans.
3.

Epiq is a firm with more than 20 years of experience in claims processing and

settlement administration. Epiq’s class action case administration services include coordination
of all notice requirements, design of direct-mail notices, establishment of fulfillment services,
DECLARATION OF STEPHANIE J. FIERECK, ESQ. ON IMPLEMENTATION OF CAFA NOTICE
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receipt and processing of opt-outs, coordination with the United States Postal Service, claims
database management, claim adjudication, funds management and distribution services.
4.

The facts in this Declaration are based on what I personally know, as well as

information provided to me in the ordinary course of my business by my colleagues at Epiq.
CAFA NOTICE IMPLEMENTATION
5.

At the direction of counsel for the Defendants Classic Chevrolet, Inc., Bartlesville

CDJ, LLC, Bixby Auto Plaza, LLC, Miami Auto Supercenter, Inc., Nissan of Muskogee LLC,
Regional Hyundai LLC, Suburban Chevrolet, Inc., T & K Management Group, LLC, and WKW
Acquisitions LLC D/B/A Honda of Muskogee, 57 officials, which included the Attorney General
of the United States and the Attorneys General of each of the 50 states, the District of Columbia
and the United States Territories were identified to receive the CAFA notice. Epiq maintains a
list of these state and federal officials with contact information for the purpose of providing
CAFA notice.
6.

On May 7, 2020, Epiq sent 57 CAFA Notice Packages (“Notice”). The Notice

was mailed by certified mail to 56 officials, including the Attorneys General of each of the 50
states, the District of Columbia and the United States Territories. The Notice was also sent by
United Parcel Service (“UPS”) to the Attorney General of the United States. The CAFA Notice
Service List (USPS Certified Mail and UPS) is included hereto as Attachment 1.
7.

The materials sent to the Attorneys General included a cover letter, which

provided notice of the proposed settlement of the above-captioned case. The cover letter is
included hereto as Attachment 2.
8.

The cover letter was accompanied by a CD, which included the following:
a.

Class Action Complaint and Amended Class Action Complaint;

DECLARATION OF STEPHANIE J. FIERECK, ESQ. ON IMPLEMENTATION OF CAFA NOTICE
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b.

c.

Plaintiff’s Unopposed Motion for Preliminary Approval of Class Action
Settlement and Incorporated Memorandum of Law with exhibits:


Exhibit A – Settlement Agreement and Release (with Exhibits 1 - 4
Forms of Notice);



Exhibit B – Declaration of Scott Edelsberg in Support of Plaintiff’s
Unopposed Motion for Preliminary Approval of Class Action; and

Geographic Distribution of Class Members and Proportionate Share of Claims.

I declare under penalty of perjury that the foregoing is true and correct. Executed on
June 11, 2020.

Stephanie J. Fiereck, Esq.

DECLARATION OF STEPHANIE J. FIERECK, ESQ. ON IMPLEMENTATION OF CAFA NOTICE
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CAFA Notice Service List
USPS Certified Mail
Company
Office of the Attorney General
Office of the Attorney General
Office of the Attorney General
Office of the Attorney General
Office of the Attorney General
Office of the Attorney General
Office of the Attorney General
Office of the Attorney General
Office of the Attorney General
Office of the Attorney General
Office of the Attorney General
Department of the Attorney General
Iowa Attorney General
Office of the Attorney General
Office of the Attorney General
Indiana Attorney General's Office
Office of the Attorney General
Office of the Attorney General
Office of the Attorney General
Office of the Attorney General
Office of the Attorney General
Office of the Attorney General
Department of Attorney General
Office of the Attorney General
Missouri Attorney General's Office
MS Attorney General's Office
Office of the Attorney General
Attorney General's Office
Office of the Attorney General
Nebraska Attorney General
Office of the Attorney General
Office of the Attorney General
Office of the Attorney General
Office of the Attorney General
Office of the Attorney General
Office of the Attorney General
Office of the Attorney General
Office of the Attorney General
Office of the Attorney General
Office of the Attorney General
Office of the Attorney General
Office of the Attorney General
Office of the Attorney General
Office of the Attorney General
Office of the Attorney General
Office of the Attorney General
Office of the Attorney General
Office of the Attorney General
Office of the Attorney General
Office of the Attorney General
Office of the Attorney General
Department of Legal Affairs
Attorney General Office of Guam
Office of the Attorney General
PR Department of Justice
Department of Justice

FullName
Kevin G Clarkson
Steve Marshall
Leslie Carol Rutledge
Mark Brnovich
CAFA Coordinator
Phil Weiser
William Tong
Karl A. Racine
Kathy Jennings
Ashley Moody
Chris Carr
Clare E. Connors
Thomas J Miller
Lawrence G Wasden
Kwame Raoul
Curtis T Hill Jr
Derek Schmidt
Daniel Cameron
Jeff Landry
Maura Healey
Brian E. Frosh
Aaron Frey
Dana Nessel
Keith Ellison
Eric Schmitt
Lynn Fitch
Tim Fox
Josh Stein
Wayne Stenehjem
Doug Peterson
Gordon MacDonald
Gurbir S Grewal
Hector Balderas
Aaron Ford
Letitia James
Dave Yost
Mike Hunter
Ellen F Rosenblum
Josh Shapiro
Peter F Neronha
Alan Wilson
Jason Ravnsborg
Herbert H. Slatery III
Ken Paxton
Sean D. Reyes
Mark R. Herring
TJ Donovan
Bob Ferguson
Josh Kaul
Patrick Morrisey
Bridget Hill
Mitzie Jessop Taase
Leevin T Camacho
Edward Manibusan
Dennise N. Longo Quinones
Denise N. George

Address1
PO Box 110300
501 Washington Ave
323 Center St
2005 N Central Ave
Consumer Law Section
Ralph L Carr Colorado Judicial Center
55 Elm St
441 4th St NW
Carvel State Office Bldg
State of Florida
40 Capitol Square SW
425 Queen St
1305 E Walnut St
700 W Jefferson St Ste 210
100 W Randolph St
Indiana Government Center South
120 SW 10th Ave 2nd Fl
700 Capitol Avenue
PO Box 94005
1 Ashburton Pl
200 St Paul Pl
6 State House Station
PO Box 30212
445 Minnesota St
207 West High Street
Walter Sillers Bldg
Department of Justice
9001 Mail Service Ctr
State Capitol
2115 State Capitol
NH Department of Justice
25 Market Street
408 Galisteo St
100 N Carson St
The Capitol
30 East Broad Street
313 NE 21st St
Oregon Department of Justice
16th Fl Strawberry Square
150 S Main St
PO Box 11549
1302 E Hwy 14 Ste 1
PO Box 20207
300 W 15th St
PO Box 142320
202 North Ninth Street
109 State St
800 Fifth Avenue
PO Box 7857
State Capitol Complex
2320 Capitol Avenue
Executive Office Building 3rd Floor
Administration Division
Administration Bldg
PO Box 9020192
34-38 Kronprindsens Gade

Address2

Suite 200
455 Golden Gate Ave Ste 11000
1300 Broadway 10th Fl
Suite 1100 South
820 N French St
The Capitol PL-01

PO Box 83720
302 W Washington St 5th Fl
Suite 118

Suite 1400
PO Box 899
550 High St Ste 1200
PO Box 201401
600 E Boulevard Ave Dept 125
PO Box 98920
33 Capitol St
P.O. Box 080
Villagra Bldg

14th Floor
1162 Court St NE

Suite 2000
Bldg 1 Room E 26
PO Box 7
590 S Marine Corps Dr Ste 901
PO Box 10007
GERS Bldg 2nd Fl

City
Juneau
Montgomery
Little Rock
Phoenix
San Francisco
Denver
Hartford
Washington
Wilmington
Tallahassee
Atlanta
Honolulu
Des Moines
Boise
Chicago
Indianapolis
Topeka
Frankfort
Baton Rouge
Boston
Baltimore
Augusta
Lansing
St Paul
Jefferson City
Jackson
Helena
Raleigh
Bismarck
Lincoln
Concord
Trenton
Santa Fe
Carson City
Albany
Columbus
Oklahoma City
Salem
Harrisburg
Providence
Columbia
Pierre
Nashville
Austin
Salt Lake City
Richmond
Montpelier
Seattle
Madison
Charleston
Cheyenne
Utulei
Tamuning
Saipan
San Juan
St Thomas

State
AK
AL
AR
AZ
CA
CO
CT
DC
DE
FL
GA
HI
IA
ID
IL
IN
KS
KY
LA
MA
MD
ME
MI
MN
MO
MS
MT
NC
ND
NE
NH
NJ
NM
NV
NY
OH
OK
OR
PA
RI
SC
SD
TN
TX
UT
VA
VT
WA
WI
WV
WY
AS
GU
MP
PR
VI

Zip
99811
36130
72201
85004
94102
80203
06106
20001
19801
32399
30334
96813
50319
83720
60601
46204
66612
40601
70804
02108
21202
04333
48909
55101
65102
39201
59620
27699
58505
68509
03301
08625
87501
89701
12224
43215
73105
97301
17120
02903
29211
57501
37202
78701
84114
23219
05609
98104
53707
25305
82002
96799
96913
96950
00902
00802
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CAFA Notice Service List
UPS
Company
US Department of Justice

FullName
William Barr

Address1
950 Pennsylvania Ave NW

Address2

City
Washington

State
DC

Zip
20530
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NOTICE ADMINISTRATOR
HILSOFT NOTIFICATIONS
10300 SW Allen Blvd
Beaverton, OR 97005
P 503-350-5800
DL-CAFA@epiqglobal.com

May 7, 2020
VIA UPS OR USPS CERTIFIED MAIL
Class Action Fairness Act – Notice to Federal and State Officials
Dear Sir or Madam:
Pursuant to the “Class Action Fairness Act,” (“CAFA”), 28 U.S.C. §1715, please find enclosed information
from Defendants: Classic Chevrolet, Inc., Bartlesville CDJ, LLC, Bixby Auto Plaza, LLC, Miami Auto
Supercenter, Inc., Nissan of Muskogee LLC, Regional Hyundai LLC, Suburban Chevrolet, Inc., T & K
Management Group, LLC,1 and WKW Acquisitions LLC D/B/A Honda of Muskogee
relating to the
proposed settlement of a class action lawsuit.


Case: King v. Classic Chevrolet, Inc., et al., Case No. 4:19-cv-00429-CVE-JFJ.



Court: Northern District of Oklahoma.



Defendants: Classic Chevrolet, Inc., Bartlesville CDJ, LLC, Bixby Auto Plaza, LLC, Miami Auto
Supercenter, Inc., Nissan of Muskogee LLC, Regional Hyundai LLC, Suburban Chevrolet, Inc.,
T&K Management Group, LLC, 2 and WKW Acquisitions LLC D/B/A Honda of Muskogee.



Judicial Hearing Scheduled: At this time, a Final Approval Hearing has not been scheduled by the
Court. At the time of the hearing, these matters may be continued without further notice.



Documents Enclosed: Copies of the following documents are contained on the enclosed CD:
1. Class Action Complaint and Amended Class Action Complaint;
2. Plaintiff’s Unopposed Motion for Preliminary Approval of Class Action Settlement and
Incorporated Memorandum of Law with exhibits:


Exhibit A – Settlement Agreement and Release (with Exhibits 1 - 4 Forms of Notice);



Exhibit B – Declaration of Scott Edelsberg in Support of Plaintiff’s Unopposed
Motion for Preliminary Approval of Class Action; and

3. Geographic Distribution of Class Members and Proportionate Share of Claims.
Very truly yours,
Notice Administrator
Enclosures
1

T & K Management Group, LLC was listed as “Tulsa Raceway Park, LLC” on certain court documents, which was a clerical error.
The parties are in the process of substituting in T & K Management Group, LLC as the correct party with the Court.
2
Id.

